
BOARD OF COUNTY COMMISSIONERS

FOR COLUMBIA COUNTY, OREGON

Wednesday, February 21, 2018
     10:00 a.m. - Room 308

    BOARD MEETING AGENDA

___________________________________________________________________

CALL TO ORDER/FLAG SALUTE

MINUTES:

Minutes, February 14, 2018 Board meeting. 

Minutes, February 14, 2018 Work Session

VISITOR COMMENTS - 5 MINUTE LIMIT

MATTER(S):

1) 2  Reading of Ordinance No. 2018-1, “In the Matter of Application No. PA 13-02/ZC 13-01nd

by the Port of St. Helens for a Comprehensive Plan Amendment, Zone Change and Goal

Exception to Reclassify 837 Acres of Agricultural Resource to Resource Industrial and

Change the Zoning from Primary Agriculture – 80 (PA-80) to Rural Industrial – Planned

Development (RIPD) for the Expansion of Port Westward”.

2) 1  Reading of Ordinance No. 2018-2, “In the Matter of Amendments to Regulationsst

Columbia County Zoning Ordinance Pertaining to Marijuana-Related Land Uses in

Unincorporated Columbia County”.

CONSENT AGENDA:

(A) Ratify the Select to Pay for the week of 02.19.18.

(B) Approve Personnel Action for Janet Wright.

(C) Approve Personnel Actions for Michael Ray.

AGREEMENTS/CONTRACTS/AMENDMENTS:

(D) Personal Services Contract with Capital Assets and Pavement Services Inc. for

Pavement Inspection and Digital Imaging of County Roads.

DISCUSSION ITEMS:

- Field Worker Safety

- Clerk’s Budget
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COMMISSIONER HEIMULLER COMMENTS:

COMMISSIONER MAGRUDER COMMENTS:

COMMISSIONER TARDIF COMMENTS:

EXECUTIVE SESSION:

- Executive Session under ORS 192.660(2)(e) - Real Property

Pursuant to ORS 192.640(1), the Board of County Commissioners reserves the right to consider and discuss, 
in either open session or Executive Session, additional subjects which may arise after the agenda is

published.
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BEFORE THE BOARD OF COMMISSIONERS 

 

FOR COLUMBIA COUNTY, OREGON 

 

In the Matter of Application No. PA 13-02/ZC 13-01 by 

the Port of St. Helens for a Comprehensive Plan 

Amendment, Zone Change and Goal Exception to 

Reclassify 837 Acres of Agricultural Resource to 

Resource Industrial and Change the Zoning from Primary 

Agriculture – 80 (PA-80) to Rural Industrial – Planned 

Development (RIPD) for the Expansion of Port 

Westward 

 

 

 

 ORDINANCE NO. 2018-1 

 

 

 The Board of County Commissioners for Columbia County, Oregon, ordains as follows: 

 

SECTION 1.  TITLE 

 

 This Ordinance shall be known as Ordinance 2018-1. 

 

SECTION 2.  AUTHORITY 

 

 This Ordinance is adopted pursuant to ORS 203.035, ORS 197.175, 197.610, 197.615 

and 197.732. 

 

SECTION 3.  PURPOSE 

 

 The purpose of this Ordinance is to approve Application No. PA 13-02 / ZC 13-01 of the 

Port of St. Helens, as modified on remand from the Land Use Board of Appeals, for a 

Comprehensive Plan Amendment, Zone Change and Goal 2 Exception to Goal 3 to change the 

Comprehensive Plan designation of approximately 837 acres from Agricultural Resource to 

Resource Industrial.  The approval also changes the zoning of the property from Primary 

Agriculture – 80 Acres (PA-80) to Rural Industrial – Planned Development (RIPD).  The 

approved Goal Exception further limits the uses allowed in the expansion area to the following 

five uses, which must be significantly dependent on the deepwater port at Port Westward:   

 

(1) Forestry and wood products processing, production, storage, and transportation;  

(2) Dry bulk commodities transfer, storage, production, and processing;  

(3) Liquid bulk commodities processing, storage, and transportation;  

(4) Natural gas and derivative products, processing, storage, and transportation; and  

(5) Breakbulk storage, transportation, and processing. 

 

 The subject property includes the following tax lots (identified by Tax Map ID): 8N4W 

16 00 500; 8N4W 20 00 200, 300; 8N4W 21 00 300, 301, 400, 500, 600; 8N4W 22 00 400, 500, 

600, 700; 8N4W 23 00 900; and 8N4W 23 BO 400, 500, 600, 700 (NOTE: 8N4W 20 00 100 and 

8N4W 29 00 100 were included in original application, but not the modified application and are 

therefore not part of this approval.) 
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SECTION 4.  HISTORY 

 

Planning Staff first deemed Application No. PA 13-02 / ZC 13-01 complete on February 

19, 2013.  Following public notice, the Planning Commission held public hearings on May 6, 

2013, and May 20, 2013.   On June 17, 2013, the Planning Commission deliberated and voted 5-

1 to recommend denial of the application to the Board of Commissioners.   

 

 Following public notice, the Board of Commissioners held three public hearings on the 

application in Clatskanie on September 18, 2013, October 3, 2013, and October 9, 2013.  The 

Board then closed the hearing, left the record open for written testimony and continued 

deliberations to November 13, 2013.   

 

 After deliberating on November 13, 2013, the Board adopted Ordinance No. 2014-1 by 

unanimous vote, which denied PA 13-02 / ZC 13-01 as to the two southernmost river-front tax 

lots (8N4W 20 00 100 (96.59 acres) and 8N4W 29 00 100 (23.03 acres)) and approved the 

application as to the remaining tax lots, subject to conditions recommended by staff, as amended 

by the Board.   

 

 Shortly thereafter, Ordinance No. 2014-1 was appealed to the Land Use Board of 

Appeals (LUBA).  On August 27, 2014, LUBA remanded the County’s decision, in part, 

identifying areas in which the record and findings provided insufficient justification for taking a 

Goal 3 exception and rezoning the exception area to RIPD. (Columbia Riverkeeper v. Columbia 

County, 70 Or LUBA 171 (2014)).    

 

In response to the remand, the Port of St. Helens (hereinafter, the “Port”) submitted a 

modified Application No. PA 13-02 / ZC 13-01 on April 18, 2017.  The Port’s modified 

application excluded the two riverfront tax lots described, above, and relied solely on OAR 660-

004-0022(3)(a) as justification for an exception to Goal 3.  OAR 660-004-0022(3)(a) allows for 

an exception if “[t]he use is significantly dependent upon a unique resource located on 

agricultural or forest land.”  The Port identified the deepwater port, with its existing dock 

facilities at Port Westward, as the unique resource justifying an exception to Goal 3.  Moreover, 

rather than seek an exception for all uses allowable in the RIPD zone, the Port’s modified 

application limited the uses in the exception area to five rural industrial uses, as described above, 

that would be dependent on the deepwater port: 

 

 Following public notice, the Board of County Commissioners (hereinafter, the “Board”) 

held a hearing on the modified application on August 2, 2017.  The Board closed the hearing, left 

the record open for written testimony and continued the meeting to September 13, 2017, for 

deliberations.  On September 13, 2017, the Board voted to reopen the record to allow new 

evidence from staff in response to concerns raised during the open record period.  The Board 

then left the record open until September 27, 2017, to allow written testimony on the new 

evidence and until October 4, 2017 for final argument.  The Board then continued its 

deliberations to October 25, 2017.   

 

Prior to the scheduled deliberations, the Board, in its capacity as the Columbia County 

Development Agency, which is an entity separate from the County, met with the Port of St. 

Helens Board of Commissioners to discuss Port Westward matters unrelated to Application No. 
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PA 13-02 / ZC 13-01.  However, during that meeting, the Board received information about the 

dock at Port Westward, which was relevant to Application No. PA 13-02 / ZC 13-01.  On 

October 19, 2017, the Board notified interested parties by mail and publication of the ex parte 

contact, that the Board would hold a hearing on the ex parte contact on November 8, 2017, and 

that deliberations were rescheduled to that date.  On November 8, 2017, the Board held a hearing 

to disclose the ex parte contact with the Port Commission as well as an ex parte Facebook 

message received about the dock.  The Board left the record open until November 22, 2017, for 

the applicant’s rebuttal and final argument, and continued deliberations to November 29, 2017. 

 

On November 29, 2017, the Board deliberated and voted 2-1 to approve the modified 

application subject to conditions as recommended by staff.  The Board then directed staff to 

prepare an ordinance to reflect the decision. 

 

SECTION 5.  FINDINGS AND CONCLUSIONS 

 

 The Board adopts the following findings and conclusions in support of its decision: 

 

A. The above recitals. 

 

B. The Supplemental Findings of Fact and Conclusions of Law on the modified application, 

attached hereto as Exhibit 1 and incorporated herein by this reference. 

 

C. The findings and conclusions in the Staff Report on the modified application, attached 

hereto as Exhibit 2 and incorporated herein by this reference, to the extent those findings 

and conclusions are consistent with the Board’s decision. 

 

D. The findings and conclusions in the Supplemental Staff Report on the modified 

application, attached hereto as Exhibit 3 and incorporated herein by this reference, to the 

extent those findings and conclusions are consistent with the Board’s decision. 

 

E. The Supplemental Findings of Fact and Conclusions of Law on the original application, 

attached hereto as Exhibit 4 and incorporated herein by this reference, to the extent those 

findings and conclusions are consistent with the Board’s decision. 

 

F. The findings and conclusions in the Staff Report on the original application, attached 

hereto as Exhibit 5 and incorporated herein by this reference, to the extent those findings 

and conclusions are consistent with the Board’s decision. 

 

SECTION 6.  DECISION, AMENDMENT AND AUTHORIZATION 

 

A. Based on the evidence in the record, the Board hereby approves Application No. PA 13-

02 / ZC 13-01, as modified to address issues on remand from LUBA, to amend the 

Comprehensive Plan and Zoning Map and to approve an exception to Goal 3 subject to 

the following conditions: 
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1) Prior to an application for a building or development for a new use, the 

applicant/developer shall submit a Site Design Review and an RIPD Use Under 

Prescribed Conditions as required by the Columbia County Zoning Ordinance. 

 

2) To ensure adequate transportation operation, proposed developments and expansions 

requiring site design review or Use Under Prescribed Conditions shall not produce 

more than 332 PM peak-hour trips for the entire subject property without conducting 

a new Traffic Impact Analysis (“TIA”) with recommendations for operational or 

safety mitigation consistent with the Oregon Transportation Planning Rule 660-012-

0060. 

 

3) A traffic study be prepared for each proposed future development within the subject 

property to determine the number of trips generated, likely travel routes, impacts on 

both passenger car and heavy truck traffic and to ensure that County roadways are 

improved as needed to adequately serve future development. These TIA reports 

would also be used to ensure that the number of trips generated and accumulative 

trips do not exceed the trip cap. 

 

4) To ensure compatibility with adjoining agricultural uses, the applicant/developer of 

new industrial uses shall comply with the following:  

 

a. The habitat of threatened and endangered species shall be evaluated and 

protected as required by law. 

 

b. Alterations of important natural features, including placement of structures, 

shall maintain the overall values of the feature. 

 

c. All development adjacent to land zoned PA-80 shall include buffers that are 

established and maintained between the industrial uses and adjacent land uses 

on PA-80 zoned land, including natural vegetation and where appropriate, 

fences, landscaped areas and other similar types of buffers. 

 

d. When possible the area of the site that is not developed for industrial uses or 

support shall be left in a natural condition or in resource (farm) production. 

 

e. Controls, including suppression and requiring hard surfaces, shall be employed 

as needed to be determined by the County to mitigate dust caused by industrial 

uses that may emanate from the site and traffic to the site. 

 

f. Site run-off shall be controlled and any harmful sediment shall be contained or 

otherwise treated before being released to ensure potential impacts to irrigation 

equipment and area water quality (both ground and surface) are controlled. 

 

g. The industrial use impact on the water table and sloughs shall be monitored for 

water quality and surface water elevations to ensure that the area water can be 

maintained and managed for existing uses.  
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h. Railroad crossings shall be managed consistently with federal law regulating 

crossing to reduce crossing delays.  Any proposed use that includes 

transportation to or from the subject property by rail shall submit a rail plan 

identifying the number and frequency of trains to the subject property and 

impacts to rail movements, safety, noise or other identified impacts along the 

rail corridor supporting the County’s transportation system.  The plan shall 

propose mitigation to identified impacts. 

 

i. Development applications shall include an agricultural impact assessment report 

that shall analyze adjacent agricultural uses and practices and demonstrate that 

impacts from the proposed use are mitigated.  The report shall include a 

description of the type and nature of the agricultural uses and farming practices, 

if any, which presently occur on adjacent lands zoned for farm use, type of 

agricultural equipment customarily used on the property, and wind pattern 

information.  The report shall include a mitigation plan for any negative impacts 

identified. 

 

5) The types of industrial uses for the subject Plan Amendment shall be limited to only 

those uses that are substantially dependent on a deepwater port and have 

demonstrated access rights to the dock, and those uses with employment densities, 

public facilities and activities justified in the exception, specifically: 

 

a. Forestry and wood processing, production, storage, and transportation; 

b. Dry bulk commodities transfer, storage, production, and processing; 

c. Liquid bulk commodities processing, storage, and transportation; 

d. Natural gas and derivative products, processing, storage, and transportation; and 

e. Breakbulk storage, transportation, and processing. 

 

6) The storage, loading and unloading of coal is specifically not justified in this 

exception.  Such uses shall not be allowed on the subject property without a separate 

approved exception to Goal 3.  

 

7) The Port (applicant) shall institute a plan and ongoing program for sampling ground 

and surface water quality to establish baseline measurements for a range of 

contaminates at the re-zone site and down-gradient.  The program should be 

designed and managed for assurance that future industrial wastewater discharges are 

treated to prevent pollution to the watershed environment.  The program shall be 

designed to detect leaking tanks.  

 

8) The Port (applicant) shall prepare a response plan and clean-up plan for a hazardous 

material spill event.  The plan shall include appropriate government agencies and 

private companies engaged in such clean-up activities.   

 

B. The Board hereby amends the Columbia County Comprehensive Plan to change the 

designation of the 837-acre subject property from Agricultural Resource to Resource 

Industrial, and to incorporate the Port Westward Expansion Area Exception Statement, 
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attached hereto as Exhibit 6 and incorporated herein by this reference, in Part XII. 

Industrial Siting. 

 

C. The Board hereby amends the Columbia County Zoning Map to change the zoning of the 

subject property from Primary Agriculture – 80 (PA-80) to Rural Industrial – Planned 

Development (RIPD). 

 

SECTION 7.  REPEALER 

 

 This Ordinance repeals Ordinance No. 2014-1. 

 

SECTION 8.  SEVERABILITY 

 

 If any portion of this Ordinance is held invalid by a court of competent jurisdiction, such 

portion shall be deemed as a separate, distinct and independent portion, and such holdings shall 

not affect the validity of the remaining portions of this Ordinance. 

 

SECTION 9.  SCRIVENER’S ERRORS 

 

 Any scrivener’s errors in this Ordinance may be corrected by order of the Board of 

County Commissioners. 

 

 DATED this _____ day of ___________________, 2018. 

 

 

 

 

Approved as to form 

 

By:       

 Office of County Counsel 

 

Recording Secretary 

 

By:        

 Jan Greenhalgh 

 

First Reading:       

Second Reading:      

Effective Date:      

BOARD OF COUNTY COMMISSIONERS 

FOR COLUMBIA COUNTY, OREGON 

 

By:        

 Margaret Magruder, Chair 

 

By:        

 Henry Heimuller, Commissioner 

 

By:        

 Alex Tardif, Commissioner 
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SUPPLEMENTAL FINDINGS OF FACT AND CONCLUSIONS OF LAW 

In support of its decision the Columbia County Board of Commissioners adopts the 

following Supplemental Findings of Fact and Conclusions of Law: 

1. The County has Complied with all Procedural Land Use Requirements During the 

Course of its Remand Proceedings 

 

a. The County’s Notice Complies with Legal Requirements 

 

The Board finds that the County’s notice was sufficiently detailed to apprise interested 

parties of the hearing on the Port’s modified application on remand, the scope of the County’s 

review, and the general applicable criteria.  The notice provided, in part: 

“The purpose of the hearing is to consider the Port of St. Helens’ modified 

application on remand from the Land Use Board of Appeals (LUBA) for a 

Comprehensive Plan Map Amendment, Zone Change, and an Exception to 

Statewide Planning Goal 3 pursuant to ORS 197.732(2)(c) for an 837-acre 

expansion of the Port Westward Rural Industrial Area (Port Westward). The 

applicant seeks to change the Comprehensive Plan Map designation of the 

expansion area from Agricultural Resource to Resource Industrial and to change 

the zoning from Primary Agriculture (PA-80) to Resource Industrial Planned 

Development (RIPD). An exception to Goal 3, which provides for the preservation 

of agricultural lands, is required to change the Comprehensive Plan designation 

from an agricultural use to an industrial use.” 

In accordance with ORS 197.763, the notice properly set forth the nature of the application and 

the general criteria– a Comprehensive Plan Amendment, Zone Change and Goal 3 Reasons 

Exception – to allow industrial uses on land currently zoned Primary Agriculture.  The notice also 

stated that the staff report, which contained detailed criteria and findings, would be available in 

advance of the hearing.     

In addition, the application at issue here is not a new application but a continuation of an 

existing application.  The notice therefore properly explained that the County’s review would be 

limited to whether the modified application addressed the issues remanded by LUBA, as follows: 

“Written and verbal testimony at the hearing will be limited to the issues on remand. 

Specifically, LUBA remanded the decision for the County to determine: (1) if 

applicable, whether the uses cannot be located within an urban growth boundary 

due to impacts that are hazardous or incompatible in densely populated areas; (2) 

whether areas that do not require a goal exception cannot reasonably accommodate 

the use; (3) whether the proposed uses are compatible with adjacent uses or can be 
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rendered so through mitigation; and (4) applying the factors articulated in Shaffer 

v. Jackson County, whether a Goal 14 Exception is required.”  

 

As the notice indicates, LUBA remanded the County’s previous approval on whether the 

uses originally proposed could not be located within an urban growth boundary due to impacts that 

are hazardous or incompatible in densely populated areas. However, the notice indicates the basis 

for remand needs to be addressed only “if applicable.” In its modified application, the Port 

addressed this issue by choosing not to pursue an exception to Goal 3 under OAR 660-004-

0022(3)(b) (hazardous or incompatible uses in densely populated areas).  Accordingly, the Board 

finds that OAR 660-004-0022(3)(b) is no longer applicable and does not serve as a basis for the 

Goal 3 exception granted by the Board.  

In sum, the County’s notice informed interested parties of the application, the issues on 

remand and the opportunity to testify in a manner that was understandable and meaningful.  It also 

provided an opportunity for any interested party to obtain additional information prior to the 

hearing.  The Board finds that the notice of public hearing met the requirements of ORS 197.763. 

b. Proper Use of the Exception Process 

 

The Board finds that the Port’s request for an exception to Goal 3 is a proper use of the 

exception process and that the Port is not limited to the Periodic Review process under to ORS 

197.628 to 197.636. The Board also finds proposed expansion area is approximately 7 miles away 

from the City of Clatskanie’s urban growth boundary, and so is not subject to mandatory Periodic 

Review.  

The Board finds that the Port has proposed a Comprehensive Plan Map amendment and 

Zone Change for a specific area adjacent to Port Westward to conditionally allow five specific 

rural industrial uses in the new expansion area, in addition to the two uses permitted outright in 

the RIPD zone. As detailed below, the Port’s application does not propose “a planning or zoning 

policy of general applicability” under ORS 197.732(1)(b)(A) and OAR 660-004-0005(1)(a). 

Rather, the Port has requested authorization for five specific uses conditionally allowed in the 

RIPD zone, each limited to the exception area and, as approved, significantly dependent on the use 

of the existing deepwater port at Port Westward.  

c. Five Identified Uses 

 

The Board Finds that the Port is proposing a Comprehensive Plan Map amendment and 

Zone Change, limited to the specific 837 acre area adjacent to Port Westward, to allow five specific 

rural uses in that specific area. Because the land is currently zoned PA-80, the Comprehensive 

Map Amendment and Zone Change require an exception to Goal 3.  



 

ORDINANCE NO. 2018-1  Exhibit 1 – Supplemental Findings Page 3 

Opponents have argued that the Port’s application constitutes “a planning or zoning policy 

of general applicability” which is prohibited under ORS 197.732(1)(b)(A) and OAR 660-004-

0005(1)(a). The Board finds that its approval of the Port’s request does not constitute the 

implementation of a planning or zoning policy of general applicability, but rather is a limited 

approval authorizing five specific uses conditionally permitted in the RIPD zone, and further 

limiting the approval of those uses to the subject expansion area. To be clear, the Board is not 

authorizing any conditional uses in the 837 acre area beyond the five uses proposed by the Port. 

Further, the authorization is geographically limited to the 837 acre expansion area.  

To the extent opponents have expressed concern that future rural industrial Port tenant uses 

could potentially lack a nexus with the deepwater port at Port Westward, and thereby undermine 

the basis for granting the exception, the Board finds that the terms of the Port’s application on 

remand is self-limiting in that the sole basis the Port has put forward is significant dependence on 

the deepwater port at Port Westward. Given that limitation, any potential tenant seeking to locate 

in the new expansion area would be limited not only to the five authorized uses, but to the five 

authorized uses in a form that would be significantly dependent on the deepwater port at Port 

Westward.  

Nevertheless, the Board acknowledges that the opponents’ concern is a reasonable one and 

notes that Condition 5 has accordingly been imposed for additional clarity. The condition requires 

that the five uses authorized be significantly dependent on and have demonstrated access to the 

deepwater port at Port Westward. With that condition in place, the Board finds that the only rural 

industrial uses the approval authorizes in the new expansion area are those that will be significantly 

dependent on actual deepwater port usage at Port Westward.  

In its remand decision, LUBA held that the applicable law does not prohibit approval of an 

exception for more than one rural industrial use. 70 Or LUBA 171,181. The Board finds that each 

of the approved uses, while somewhat similar in nature, is a discrete and specific use which, in 

specific contexts, can have a significant dependence on maritime commerce, which the condition 

described above requires. The Board does not agree with opponents that operational sub-

components of use each comprise separate uses, nor that the approved uses amount solely to 

“goods.” The Board notes that each of the five uses are specific to different kinds of goods, but the 

approved uses also include the processing, handling and/or storage of those goods. The Board 

therefore finds that the approved uses each involve the act (or acts) of getting the subject goods 

processed, transferred,  imported and/or exported via deepwater port and accordingly serve as a 

valid basis for taking an exception to Goal 3. 

2. Each of the Port’s Approved Uses is Significantly Dependent on a Unique Resource 

Located on Agricultural or Forest Land 

 

a. Port Westward is a Deepwater Port as Recognized under State Law 
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The Board finds that Port Westward is recognized as a deepwater port under State law. 

ORS 777.065 recognizes that the State of Oregon has five deepwater port facilities (Astoria, Coos 

Bay, Newport, Portland and St. Helens). ORS 777.065 states the following: 

“The Legislative Assembly recognizes that assistance and encouragement of 

enhanced world trade opportunities are an important function of the state, and that 

development of new and expanded overseas markets for commodities exported 

from the ports of this state has great potential for diversifying and improving the 

economic base of the state. Therefore, development and improvement of port 

facilities suitable for use in world maritime trade at the Ports of Umatilla, Morrow, 

Arlington, The Dalles, Hood River and Cascade Locks and the development of 

deepwater port facilities at Astoria, Coos Bay, Newport, Portland and St. Helens 

is declared to be a state economic goal of high priority. All agencies of the State of 

Oregon are directed to assist in promptly achieving the creation of such facilities 

by processing applications for necessary permits in an expeditious manner and by 

assisting the ports involved with available financial assistance or services when 

necessary.” (Emphases added.) 

The Board accordingly finds that Port Westward qualifies as a deepwater port. The Port 

has noted that Page 95 in the original record provides an explanation that Oregon’s deepwater 

ports can accommodate vessel drafts of 40 feet or deeper, and that the 2008 Oregon Legislative 

Committee Services Background Brief in the record of the remand proceedings identifies Port 

Westward as a deepwater port, stating, “The three ports on the lower Columbia, Astoria, St. 

Helens, and Portland, are deep water ports.” 

As the Port has explained in its submissions to the County, the deepwater ports on the 

Columbia River are those ports with access to the federally maintained 43 foot navigation channel 

running 105 nautical miles from the mouth of the Columbia River to the Portland/Vancouver area. 

This is supported by Pacific Northwest Waterways Association Columbia Snake River System 

Fact Sheet submitted into the record. 

Opponents have suggested that the Board adopt a definition of “deepwater port” consistent 

with the use of that term as applied to off-shore oil and gas transfer and transportation facilities 

under 33 U.S.C. 1502(9). The Board declines to adopt such a definition, in the face of the 

substantial evidence in the record as to the meaning and use of the term as outlined above.  

To the extent that opponents have argued that Port Westward is not a deepwater port, the 

Board rejects that argument. Based on substantial evidence submitted into the record to the 

contrary, the Board finds that Port Westward is a deepwater port with access to the federally 

maintained 43 foot navigation channel. 

The Board also finds that the 2008 Background Brief on Oregon Ports, prepared by the 

Oregon Legislative Committee Services and submitted into the record, provides substantial 
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evidence that the approved uses are typical uses at port facilities. As the Port noted, three of the 

uses authorized by this decision are explicitly identified in that Background Brief as common port 

activities: Dry Bulk, Liquid Bulk and Break Bulk. In addition, the “Cowlitz Partnership Shoreline 

Master Program Updates” document submitted into the record discusses Dry Bulk, Liquid Bulk 

and Breakbulk each as potential uses under the chapter titled “Demand for Water Dependent Uses” 

and under the subheading of “Marine Cargo” See, Riverkeeper Letter dated August 2, 2017, Ex. 

22, pp. 5-8. The Board finds that the approved uses are commonly associated with port facilities, 

as established by the record evidence before the Board. 

The Board also rejects the argument that the Port is required to demonstrate all “parcels” 

of the subject property will have independent specific access to the deepwater port at Port 

Westward.  OAR 660-004-0022(3)(a) requires a demonstration that the “use is significantly 

dependent upon a unique resource” (underlining added) including “river and ocean ports,” not that 

the proposed “parcels of the subject property” are significantly dependent on the unique resource. 

Further, the process of rezoning property is not required to be conducted separately for individual 

lots or parcels, and it is not uncommon for the County to process single rezoning applications 

involving more than one such lot or parcel. Consequently, the Board rejects arguments to the 

contrary. 

b. The Deepwater Port at Port Westward is a Unique Resource that Provides a 

Valid Basis for an Exception under OAR 660-004-0022(3)(a)  

 

The Board finds that OAR 660-004-0022(3)(a) specifically authorizes taking an exception 

to Goal 3 for “river and ocean ports” as proposed by the Port. The Board rejects the argument that 

the existence of human-made dock facilities serving the deepwater port at Port Westward 

disqualify the deepwater port at Port Westward as a basis for a reasons exception to Goal 3. Under 

OAR 660-004-0022(3)(a), an approved use must be “significantly dependent upon a unique 

resource” and the administrative rule provides as examples “geothermal wells, mineral or 

aggregate deposits, water reservoirs, natural features, or river or ocean ports.” As the Port has 

pointed out, in addition to “river and ocean ports,” the rule also authorizes explicitly human-made 

“water reservoirs” as a valid basis for granting a “unique resource” reasons exception. The 

language of the rule indicates that the necessary human-made dam (or similar detention facility) 

for creating a water reservoir would not disqualify a reservoir, and accordingly the Board 

concludes that the presence of a dock at the deepwater port at Port Westward does not disqualify 

it as a valid basis for taking an exception under OAR 660-004-0022(3)(a).   

The Board also rejects the assertion that the pre-existence of human-made dock 

improvements at Port Westward disqualify the deepwater port from providing a basis for a 

unique resource exception. The Board finds such an argument contradicted by the inclusion of 

reservoirs in the list of per se valid examples of unique resources that can provide a basis for a 

reasons exception under OAR 660-004-0022(3)(a), which by definition are water supply capacity 

improvements and would by necessity predate granting any proposal for a Goal 3 exception 
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relying on the reservoir as the “unique resource” justifying a reasons exception. Based upon the 

inclusion of reservoirs in the list of acceptable “unique resources” under OAR 660-004-

0022(3)(a), the Board finds that a potential rural feature put forward as the basis for a “unique 

resource” reasons exception cannot be disqualified on the basis that it is human-made or that its 

construction predates the exception request.  

c. The Land Surrounding the Deepwater Port at Port Westward Qualifies for 

an Exception under OAR 660-004-0022(3)(a) 

 

Opponents argue that the deepwater port cannot qualify as a unique resource because it is 

not on agricultural or forest land.  The Board disagrees.  As an initial matter, the Comprehensive 

Plan designates the RIPD zone as a resource zone, as embedded in its name, “Resource Industrial 

Planned Development.”  The zone is intended to be on resource lands and to coexist with farm and 

forest uses.  For that reason, CCZO Section 682 establishes as the only outright permitted uses in 

the RIPD zone “[f]arm use[s] as defined Subsection 2 of ORS 215.203 except marijuana growing 

and producing” and the “[m]anagement, production and harvesting of forest products, including 

wood processing and related operations.” The Board concludes that such “farm uses” and 

“management, production and harvesting of forest products” are agricultural and forest uses and 

that the original exception area qualifies as agricultural or forest land.  

Both the original exception area and new expansion area at Port Westward are outside of 

an urban growth boundary. Section XII of the Comprehensive Plan, Industrial Siting, discusses 

Port Westward under the heading, “Industrial Lands Exceptions.” In that discussion of the original 

exception area, the Comprehensive Plan states:  

“The site is located 7 miles northeast of the city of Clatskanie. The site totals 905 

acres, of which 120 acres contains a 535 MW electric generating plant, a 1,250 foot 

dock and a 1.3 million barrel tank farm, among other related facilities. 

Approximately 300 acres contains dredge-fill and is no longer considered resource 

land. The remainder of the 905 acres (485 acres) is land needed for future 

industrial expansion. The site has deep-water port facilities, and access to 

Burlington Northern Railroad.” (Emphasis added.) 

Given that description of the original exception area in the Comprehensive Plan, the Board finds 

that the original exception area qualifies as resource land under the County’s acknowledged 

Comprehensive Plan. 

To the extent opponents have raised an argument that the original exception area is 

disqualified under OAR 660-033-0020(1)(c), the opponents have not explained how that 

administrative rule prohibits forest lands from providing a valid basis for an exception. As 

explained above, the RIPD zone authorizes as outright permitted uses both “[f]arm use[s] as 

defined Subsection 2 of ORS 215.203 except marijuana growing and producing” as well as the 
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“[m]anagement, production and harvesting of forest products, including wood processing and 

related operations.” Opponents have not provided, and the Board is unaware of, an administrative 

rule excluding land within acknowledged Goal 3 exception area from qualifying as “forest land.” 

Accordingly, as the RIPD zone allows both forest and agricultural uses as its only outright 

permitted uses, the Board finds that OAR 660-033-0020(2)(c) does not disqualify RIPD lands as 

a valid basis for a Goal 3 Exception under OAR 660-004-0022(3)(a). 

  

Opponents also challenge whether OAR 660-004-0022(3)(a) can provide a basis for taking 

an exception to Goal 3 based on a claim that the port itself is not “located on agricultural or forest 

land” as required by the administrative rule, but over jurisdictional waters.  As an initial matter, 

the Board notes that the unique resource here is the deepwater port – not just the dock – and the 

port consists both of submerged land under the jurisdictional waters of the state, as well as the 

adjoining upland area unquestionably zoned RIPD and anchoring the existing dock. OAR 660-

004-0022(3)(a) specifically authorizes granting a reasons exception for rural industrial uses that 

are significantly dependent on “river and ocean ports”, all of which by definition are necessarily 

located at the nexus between navigable “jurisdictional” waters of the state and adjoining upland 

areas.  

Opponents also argue that the recently decided 1000 Friends of Oregon v. Jackson County 

(LUBA No. 2017-066, October 27, 2017), categorically prohibits the deepwater port from 

qualifying as a unique resource under OAR 660-004-0022(3)(a) because it is not on agricultural 

or forest land.  Based on the above, the Board disagrees.   

 

The issue in Jackson County was whether an electrical substation located within an urban 

growth boundary could constitute a “unique resource” under OAR 660-004-0022(3)(a) to justify 

a solar farm on land zoned for primary agriculture.  However, in Jackson County, the County did 

not approve the exception on that basis and did not make any findings on OAR 660-004-

0022(3)(a).  Rather, the applicant in that case urged LUBA to employ ORS 197.835(11)(b) to 

affirm the exception on that basis despite nonexistent findings on OAR 660-004-0022(3)(a).  

LUBA declined, stating: 

 

“Further, ORS 197.835(11)(b) is a limited vehicle that allows LUBA to overlook 

inadequate findings in cases where the relevant evidence is such that it is 

‘obvious’ or ‘inevitable’ that the decision complies with the applicable approval 

standards. [Internal citation omitted.] ORS 197.835(11)(b) is not a vehicle that 

would allow LUBA to affirm a reasons exception based on a reasons standard that 

the local government apparently did not consider.  Further, it is certainly not 

‘obvious’ or ‘inevitable’ that a reasons exception could be justified under OAR 

660-004-0022(3)(a).” Slip Op. at (emphasis added.) 
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Accordingly, LUBA’s statement that “because the Sage Substation is located within the 

city’s UGB, it cannot possibly constitute a ‘resource’ for purposes of OAR 660-004-0022(3)(a),” 

(Slip Op. at p. 27) was focused on whether the evidence was so “obvious” or “inevitable” as to 

allow LUBA to justify a reasons exception that Jackson County had not considered.  It was not a 

determination on what constitutes resource land, but that it was not obvious that the particular 

substation at issue was on resource land because it was within a city’s UGB.  Reliance on 

LUBA’s statement for purposes of determining what constitutes resource land is therefore 

misplaced.   

  

In any event, this approval is not like the substation in Jackson County.  The deepwater port 

at Port Westward is not within a UGB and is approximately 7 miles from the City of Clatskanie’s 

UGB, the nearest UGB.  And as explained above, the upland area portion of the port, at a 

minimum, is in the RIPD zone, which is a resource zone where the only uses allowed outright 

are agricultural and forest uses.  Moreover, the port itself (including that part submerged beneath 

jurisdictional waters of the state) is expressly allowed as a basis for an exception.  Given those 

distinctions, the Board concludes that the approved expansion area adjacent to the deepwater port 

“unique resource” qualifies for an exception under OAR 660-004-0022(3)(a). 

 

d. The Existing Dock is Underutilized as Contemplated by the Original Port 

Westward Exception Which Does Not Impose Limitations on Dock Usage 

The Board rejects the argument that the level of dock usage is limited under the terms of 

the previous exception. Section IV.B. of the original Port Westward Exception Statement in the 

Columbia County Comprehensive Plan states the following: 

“B. Dock 

There is a 1,250-foot dock immediately adjacent to the Columbia River 40-foot 

channel. The dock is of creosoted timber pile construction, protected with a 

sprinkler system with 100 pounds of pressure, and has been well maintained. Rail 

tracks traverse the dock and connect it to the mainland from the downstream end 

by a trestle. There are two berths capable of storing large cargo vessels, plus 

dolphins for log rafting and barge moorage on the Bradbury Slough.”  (Emphasis 

added.) 

Thus, the original exception contemplated use of the dock by “large cargo vessels.” 

The Board also notes that Section V of the exception statement for the existing Port 

Westward exception area gave the following as examples of possible anticipated users: “a 200-

acre oil refinery, a 150-200-acre coal plant, an 80-acre petrochemical tank farm, and a 230-acre 

coal gasification plant,” all uses that would require significantly more dock usage than the evidence 



 

ORDINANCE NO. 2018-1  Exhibit 1 – Supplemental Findings Page 9 

shows is currently occurring at the Port Westward dock.1 Accordingly, the Board finds that the 

original exception authorized large cargo vessels and that the record indicates current actual dock 

traffic is substantially lower than the level contemplated at the time the original exception was 

granted.  

In addition, the Port has submitted evidence into the record regarding its “Terminal 

Manager” position, with an explanation that an essential function of the Port’s Terminal Manager 

is to coordinate dock traffic. The existence of the position, and the job description of the position 

contained in the record, is evidence that the Port has anticipated and planned for substantially 

heavier dock usage, by multiple users served by large marine vessels, than currently exists.   

To the extent opponents suggest that the Port Westward dock does not have the capacity to 

accommodate other Port tenants’ use of the dock, the Board disagrees based on evidence in the 

record. While the Board does note that the Dock Use Agreement grants Columbia Pacific Bio-

Refinery (CPBR) “first priority” for Berth 1, Sections 2(a) and 2(c) shed light on what that means. 

Section 2(a) of the Third Amendment to the Dock Use Agreement states the following: 

“CPBR will regularly provide to the Port CPBR’s anticipated schedule of vessel 

calls at Berth 1. CPBR will update the schedule with the Port on a regular basis. 

The Port, after good faith consultation with CPBR, shall establish a commercially 

reasonable schedule and deadline for nomination procedures at Berth 1, in 

accordance with industry standards. In the event CPBR or any other party, in 

accordance with Port nomination procedures, nominates the same days, CPBR’s 

nomination shall have priority.” 

The Board finds that this language clearly anticipates usage of Berth 1 by other entities. In so 

finding, the Board also relies on Section 2(c), which provides the following, in part: 

“The Port will establish a Berth Window for other entities using Berth 1 to set the 

duration of the permitted use of Berth 1 on the vessel’s call and will communicate 

the Berth Window to the dock user and vessel interests as well as to CPBR. . . .” 

The Board notes that this language from the Dock Use Agreement applies exclusively to Berth 1, 

but that the original exception statement notes that there are two berths at Port Westward “capable 

of storing large cargo vessels.” The terms of the Dock Use Agreement quoted above apply only to 

Berth 1. Regarding Berth 2, there is evidence in the record to establish that, between the two berths, 

there is existing capacity to accommodate additional port-dependent uses in the new expansion 

area. The Board accordingly finds that such capacity exists, and that utilization of that additional 

capacity has been anticipated since the original exception was granted. 

                                                           
1 The Board notes that these uses come from the decades-old Exception Statement for the original exception area 
and were merely provided as examples of potential uses in that original exception area, and specifically notes that 
coal is not authorized under the exception granted for the new expansion area.   
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e. LUBA’s Decision Found All Uses Allowed in the RIPD Zone Supported an 

Exception and the Narrowed List of Five Approved Uses Fall Within that 

Scope   

 

The Board finds that the approved uses fall within those uses authorized in the RIPD zone, 

and that LUBA has ruled that any such authorized uses are valid. As LUBA stated: 

“[W]e agree with the Port that Condition E.5, CCZO 683.1(A) and CCCP Part XII, 

Policy 12, together act to effectively require future conditional use applicants to 

demonstrate that a particular proposed industrial use was justified in the exception 

decision. Further, via CCZO 683.1(A), future conditional use applicants will be 

required to demonstrate that the proposed use conforms to either CCCP Resource 

Development Policies 3(A) through (F) or with Policy 3(G), the language of which 

echoes the themes of OAR 660-004-0022(3)(a), (b) and (c).” (emphasis/all caps 

added).” 70 Or LUBA 171, 185 (2014). 

Condition E.5 in Ordinance No. 2014-1, the condition referenced above, provided the following: 

“The types of industrial uses for the subject property shall be limited to the uses, 

density, public facilities & services and activities to, only those that are justified in 

the exception.” 

Condition 5 of this approval, which is similar, provides the following:  

“The types of industrial uses for the subject Plan Amendment shall be limited to 

only those uses that are dependent on a deepwater port and have demonstrated 

access rights to the dock, and those uses with employment densities, public 

facilities and activities justified in the exception, specifically: 

1. Forestry and Wood processing, production, storage, and transportation 

2. Dry Bulk Commodities transfer, storage, production, and processing 

3. Liquid Bulk Commodities processing, storage, and transportation 

4. Natural gas and derivative products processing, storage, and transportation 

5. Breakbulk storage, transportation and processing.” 

 

Condition 5 is even more specific than the prior condition imposed, because it is directly tied to 

the five approved uses (uses significantly dependent upon deepwater access and use). Because of 

that, the Board finds that LUBA’s holding above regarding former Condition E.5 applies with 

equal force to the more specific current Condition 5.  

f. Appropriateness of Forestry and Wood Products Processing, Production, 

Storage and Transportation to Allow the County to Meet its Obligations 

Under OAR 660-004-0018(4)(a) as an Allowed Use 
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The Board finds that the Processing, Production, Storage and Transportation of Forestry 

and Wood Products is an appropriate use under the exception granted. Columbia County Zoning 

Ordinance (“CCZO”) Section 304.2 allows only the “[p]ropogation or harvesting of forest 

products”) and Section 305.19 allows only the “primary” processing of forest products and 

imposes a requirement that facilities related to such uses “be portable or temporary in nature” and 

approved for periods of not greater than one year at a time. 

 

The Board finds that such a use is distinct from the Port’s approved use, which is a long-term 

use, focused on utilization of the deepwater port at Port Westward and involving the processing, 

production, storage and transportation of forestry and wood products. Second, the Board agrees 

with the Port that, under OAR 660-004-0018(4)(a), inclusion of this use as an explicitly authorized 

use in the new expansion area is required as part of this approval, as any use must be specifically 

justified by the exception.  

3. The Approved Expansion Area Has Access to the Deepwater Port and Dock 

Facilities at Port Westward 

 

The Board finds that there is existing access to the deepwater port at Port Westward for future 

uses in the expansion area. As evidence of such access, Paragraph 4 of the First Amendment of 

the Master Lease between PGE and the Port states PGE retains only a “non-exclusive” easement 

for access and use of the dock and dock access area. While the same provision requires the written 

consent of PGE for use of the dock, it also explicitly states that such consent “shall not be 

unreasonably withheld” but can only be “reasonably conditioned.”  

In reviewing the evidence, the Board concludes that PGE is required under the terms of its 

lease with the Port to provide reasonable dock access. This conclusion is supported by the “Dock 

Use Agreement” between PGE, the Port and CPBR in the record and recognized in the First 

Amendment to the Master Lease. PGE’s written communications to the Port included in the record 

provide further evidence of PGE’s commitment to continue providing reasonable access and 

comply with the access requirement spelled out of its lease with the Port. All of the 

communications between PGE and the Port in the record provide evidence that access to the dock 

currently exists and will continue to exist into the future, and there is no evidence in the record of 

past or potential future denial of dock access. Other than general concerns expressed by opponents 

and the public that access may possibly be denied by PGE, the Board finds that the contrary 

evidence and history outweigh those concerns. Given the protections provided in the PGE lease, 

as well as PGE’s past practices, existing agreements and representations in the record, the Board 

finds substantial evidence in the record demonstrates that dock access will be available to uses in 

the expansion area. 

Similarly, the Board rejects the argument of opponents that the Port’s Wharf Certification 

from DSL for the dock imposes limitations on the level of dock use. The scope of the Port’s 
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authorization from DSL is not an approval criterion for granting a reasons exception to Goal 3, its 

implementing rules or any other applicable law. The DSL certification in the record states that it 

is issued for “wharfing purposes” under ORS 780.040(1), which provides the following: 

“The owner of any land lying upon any navigable stream or other like water, and 

within the corporate limits of any incorporated town or within the boundaries of 

any port, may construct a wharf upon the same, and extend the wharf into the stream 

or other like water beyond low-water mark so far as may be necessary for the use 

and accommodation of any ships, boats or vessels engaged exclusively in the 

receipt and discharge of goods or merchandise or in the performance of 

governmental functions upon the stream or other like water.” (Emphasis added.) 

Thus, the Board finds no restriction to be imposed under either the DSL Wharf Certificate or the 

applicable statute. 

4. The Port has Established that its Approved Uses are Compatible With Adjacent 

Uses or Will Be So Rendered through the Conditions Imposed to Mitigate Impacts 

 

The Board finds that the approved uses are compatible with adjacent uses or will be so 

rendered through conditions imposed to mitigate impacts. Condition 1 requires Site Design Review 

and RIPD Use Under Prescribed Conditions applications to be submitted, as required by the 

CCZO, prior to an application for a building or development for a new use in the new expansion 

area. Condition 2 imposes a trip cap on the entire exception area of 332 PM peak-hour trips to limit 

traffic impacts. Condition 3 requires a traffic study for each new use in the expansion area to 

determine the anticipated number of trips generated, likely travel routes, impacts on both passenger 

car and heavy truck traffic and to ensure that roadways are improved as needed to adequately serve 

future development. The traffic analysis required will identify impacts on passenger and truck 

traffic, ensure compliance with the trip cap imposed, and require improvements to roadways as 

needed. 

In addition to the above, the Board finds that Condition 4 specifically provides requirements 

tailored to address potential compatibility issues. It explicitly addresses compatibility concerns 

with adjoining agricultural uses by requiring: evaluations of threatened and endangered species as 

required by law, maintenance of natural resource features, buffers and screening for any 

development adjacent to land zoned PA-80, and the maintenance of undeveloped areas in their 

natural state if not developed. The Board notes that Condition 4 explicitly requires dust suppression 

and water run-off controls to be implemented. Condition 4 imposes a requirement that any 

conditional applications include agricultural impact assessment reports for adjacent agricultural 

uses, by which applicants must demonstrate ongoing compatibility, identify potential impacts and, 

if necessary, implement a mitigation plan to maintain compatibility. The proposed condition also 

requires submission of a rail plan to ensure consistency with applicable law and identification of 

potential mitigation measures. 
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The approval conditions require future Port tenants to adopt a plan, and institute a program 

consistent with the plan, establishing baseline measurements for contaminates at the expansion 

area and down-gradient and assuring that any future industrial wastewater discharges are treated 

to prevent pollution. The approval conditions also require future Port tenants to prepare response 

and clean-up plans in the event of a hazardous material spill, involving appropriate government 

agencies and private companies specializing in such clean-up activities. As before, the conditions 

prohibit any uses related to the storage, loading or unloading of coal. The Board finds these 

measures are sufficient to maintain compatibility with adjacent uses. 

Opponents have argued that the approved uses are so broad as to prohibit maintaining such 

compatibility, but have not explained how compatibility is not adequately maintained between one 

or more of those approved uses. The Board notes that under ORS 197.732(1)(a) and OAR 660-

004-0020(2)(d) “compatible” as a term “is not intended as an absolute term meaning no 

interference or adverse impacts of any type with adjacent uses.” The Board finds no evidence in 

the record of any meaningful distinction between the anticipated impacts of the approved uses and 

those of existing industrial uses at Port Westward on neighboring uses, and therefore finds that the 

approved uses will be similarly compatible with existing adjacent uses.  

Opponents have argued, in using liquid bulk processing, storage and transportation as an 

example, that it is not possible to make a compatibility determination because the subject liquid 

substance is not known. However, as the Port has noted, opponents have failed to explain why the 

conditions imposed so as to maintain compatibility might not be effective in doing so for some 

liquids. The Board finds that the compatibility requirements apply equally to different liquids and, 

to the extent that the potential damage arising from spills is different, that consideration is not 

relevant so long as compatibility with adjacent uses is maintained. Conditions 7 and 8 may be 

necessary for some liquids and not necessary for others to maintain compatibility, but the 

conditions are tailored to ensure compatibility regardless of the liquid. Instituting the plans as 

required by Conditions 7 and 8 may be more onerous for some liquids than for others. However, 

those conditions are intentionally designed to maintain compatibility regardless of the applicable 

liquid, and to focus on the outcome of the development so as to ensure that compatibility with 

adjoining uses is not negatively impacted, irrespective on how onerous it is to comply with the 

requirement. 

The Board finds that there is substantial evidence of existing and ongoing compatibility 

between neighboring industrial and agricultural uses in the record. Specifically, the evidence of 

previous reported spills at the PGE site, the mitigation measures taken, and the record evidence of 

subsequent efforts by area farmers to obtain irrigation rights for water originating on Port 

Westward industrial property and draining into the Beaver Slough and the McClean Slough 

(notwithstanding past and potential future spills) demonstrates adjacent user coexistence with 

current industrial uses and the potential hazards related to those uses. The Board notes that the 

irrigation water use permit application paperwork for Michael Seely from 2010 in the record was 

voluntarily submitted and approved for agricultural use long after other the original siting of both 
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the neighboring tank farm and ethanol facility (that previously handled petroleum products). This 

body of record evidence leads the Board to conclude that current and future uses are and will be 

able to successfully maintain compatibility. 

The Board also finds that the Timber Reservation Agreement between the Port and Lower 

Columbia Tree Farm, LLC in the record, addressing timber on land owned by the Port in the 

approved expansion area adjacent to RIPD land, provides further support for a finding of 

compatibility. Lower Columbia Tree Farm, LLC sold and leased back the property from the Port 

fully aware of the potential incremental future development of the property, as acknowledged in 

the agreement. This agreement also constitutes substantial evidence of existing compatibility and 

the ability of the County to maintain compatibility.  

a. Dike 

 

Opponents have raised concerns regarding the sufficiency of the dike system surrounding 

the proposed expansion area. The Board understands this issue to have been raised in the context 

of compatibility. 

 

The Port has submitted into the record information from the National Levee Database 

showing that the subject dike currently has a rating of “minimally acceptable” from the Army 

Corps of Engineers, and that such a maintenance rating is consistent with the majority of federally 

built and privately maintained levees in Columbia and Multnomah Counties. The Board finds that 

substantial evidence in the record establishes that the proposed expansion area is sufficiently 

protected from flooding from the Columbia River. 

 

b. Rail 

 

Opponents have contended that the County must assess how potential rail use might impact 

transportation facilities. However, no function classification, performance standards or other 

benchmarks in the County’s Comprehensive Plan, TSP or anywhere else are applicable to this 

application addressing rail impacts. This contention has been previously considered and rejected 

by LUBA:  

 

“A railroad is a “transportation facility” as defined at OAR 660-012-0005(3) and 

pursuant to OAR 660-012-0020 a local government transportation system plan 

(TSP) must include a planning element for railroads. However, nothing in OAR 

660-012-0020 or elsewhere cited to our attention requires local governments to 

adopt either functional classifications or performance standards for railroads. 

OAR 660-012-0060(1)(a)-(c) defines “significantly affect” in six different ways. 

Each of the six ways to “significantly affect” a transportation facility under OAR 
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660-012-0060(a)-(c) relates to either a change or inconsistency with a functional 

classification, or a degradation of a performance standard.  

In the present case, Riverkeeper does not identify any functional classification or 

performance standard in the county’s TSP or elsewhere that applies to railroads 

within the county. Therefore, Riverkeeper’s arguments under OAR 660-012-0060 

do not provide a basis for reversal or remand. People for Responsible Prosperity 

v. City of Warrenton, 52 Or LUBA 181 (2006) (arguments that an amendment 

“significantly affects” the Columbia River as a ‘transportation facility’ fail under 

OAR 660-012-0060(1) where the petitioner identifies no functional classification 

or performance standard in the TSP that is applicable to the river); Gunderson 

LLC v. City of Portland, 62 Or LUBA 403, 414, aff’d in part, rev’d in part on 

other grounds, 243 Or App 612, 259 P3d 1007 (2011), aff’d 352 Or 648, 290 P3d 

803 (2012) (city’s Freight Master Plan does not provide performance measures 

for the Willamette River for purposes of OAR 660-012-0060(1)).” 70 Or LUBA 

at 208-209. 

Opponents reference the 2009 Lower Columbia River Rail Corridor/ Rail Safety Study to 

support their argument.  That study, however, does not impose such functional classifications or 

performance standards that would apply to this application. Because no such applicable functional 

classifications or performance standards have been identified, the Board finds that this argument 

is unsupported.  

 

Nevertheless, the County is addressing potential rail impacts through condition 4(h), which 

provides: 

 

“Railroad crossings shall be managed consistently with federal law regulating 

crossing to reduce crossing delays. Any proposed use that includes transportation 

to or from the subject property by rail shall submit a rail plan identifying the number 

and frequency of trains to the subject property, impact on the County’s 

transportation system, and proposed mitigation.” 

 

This condition imposes a requirement that development proposals include a rail plan that will 

address impacts and propose measures to mitigate any identified impact, that concerns raised 

involving rail impacts will be specifically identified and addressed, and that the County will be 

able to confirm that it does. 

c. No Rail Spur is Proposed as Part of this Application. 

Opponents also raise arguments regarding the possible construction of a rail spur in the 

expansion area, contending that the area cannot accommodate such improvements. However, the 

Port is not proposing the construction of a rail spur as part of this application. Any future developer 
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wishing to construct such a rail spur would undertake the necessary studies and permitting as part 

of development. Similar to road improvements needed to accommodate users’ needs, rail 

transportation needs (including any potential improvements within the expansion area) will be 

properly identified and addressed at the time of development.  

d. The Questions Raised by the Oregon Department  of Agriculture Have Been 

Adequately Addressed 

The Board received a letter from the Oregon Department of Agriculture raising questions 

about four potential compatibility issues: potential dust creation; water quality impacts; the ability 

of area farmers to move their equipment on area roads; and the potential impact on underground 

agricultural infrastructure. . As explained in the Staff Reports and elsewhere in these Findings, 

under state law the approved uses must be compatible with other adjacent uses or “so rendered 

through measures designed to reduce adverse impacts.” As the applicable statutes and 

administrative rules explain, however: “‘Compatible’ is not intended as an absolute term meaning 

no interference or adverse impacts of any type with adjacent uses.” ORS 197.732(1)(a), OAR 660-

004-0020(2)(d). 

The approval conditions explicitly address each of these concerns. Condition 4(e) imposes 

a requirement that adequate measures be taken to control dust, including the use of hard surfaces 

and dust suppression. Condition 4(f) requires control and containment of site-run off and 

containment or other adequate treatment of any harmful sediment prior to release off of the new 

expansion area to prevent or adequately mitigate potential impacts to irrigation equipment and area 

ground and surface water quality. Condition 4(g) requires monitoring water tables and sloughs for 

water quality and elevations to ensure that area water is maintained for existing uses. Condition 2 

imposes a trip cap of 332 PM peak-hour trips for the entire new expansion area, and a new traffic 

impact analysis required prior to any development after that number of trips is reached that 

includes recommendations consistent with state law requirements. Condition 3 requires individual 

traffic studies for each proposed use in the new expansion area to determine trips generated, travel 

routes, identify impacts and require improvements in relation to the identified impacts. In addition, 

the information collected under Condition 3 would monitor traffic levels to ensure compliance 

with the trip cap imposed via Condition 2. The Board also notes that both the Port’s traffic engineer 

and the regional ODOT representative have submitted letters into the record discussing projected 

traffic levels, and both concur that the proposal would not cause a significant effect on the 

surrounding transportation system.  

Significantly, from feedback received through the hearing process, Staff recommended and 

the Board added two conditions aimed directly at addressing potential compatibility concerns. 

Condition 7 requires the development and implementation of a plan and ongoing program for 

sampling ground and surface water quality to establish baseline measurements for contaminates at 

the new expansion area, and down-gradient. The stated intent of the condition is to protect against 

pollution of the watershed environment and as a detection system for leaks in the new expansion 
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area. Further, Condition 8 preemptively requires a response and clean-up plan to be in place in the 

event of any hazardous material spill. The condition requires identification of appropriate 

governmental agencies and private companies to be involved in such a clean-up activity.  

 

Regarding underground irrigation and/or drainage infrastructure, the Board finds that the 

conditions outlined above, and specifically Conditions 4(f), 4(g), 7 and 8 are specifically targeted 

toward and will effectively ensure compatibility with adjacent uses, including agricultural uses 

utilizing irrigation and drainage infrastructure, including underground infrastructure. The Board 

notes that the record establishes that there are several existing active industrial uses currently 

operating within the original exception area, and adjacent to agricultural uses. The Board finds that 

the rural industrial uses approved here, which will be required comply with the conditions imposed 

to ensure compatibility, will be compatible with the adjacent agricultural uses.  

5. The Uses Approved for the New Expansion Area are Already Permitted in the 

Original Exception Area; Therefore, No Additional Exception is Required for the 

Original Exception Area 

The Board rejects the claim that the uses approved for the new expansion area require a new 

Goal 3 exception for the original exception area. As the Port notes in its submissions, the scope of 

the uses approved for the expansion area is narrower than and wholly encompassed by the 

authorized uses for the existing exception area. The original exception does not place any 

restrictions on authorized uses, meaning that all uses allowed in the RIPD zone are authorized. 

Because the range of uses authorized in the new expansion area is more restrictive than (and wholly 

encompassed by) the uses authorized in the original exception area, the Board finds that no 

additional exception is necessary for the original exception area. To the extent that the movement 

of goods and materials between the new expansion area and the waterfront dock at Port Westward 

constitutes use of the original exception area, the Board finds that such movement to and from the 

dock is covered by the exception previously granted for the original exception area.  

Further, to the extent opponents have suggested that uses in the new expansion area accessing 

the dock would constitute an increase in intensity or uses within the existing exception area in 

violation of OAR 660-004-0018(4)(b), the Board concludes that that suggestion is inconsistent 

with the text of the exception statement for the existing Port Westward exception area in the 

County’s Comprehensive Plan. Particularly, Section V of the exception statement for the original 

exception area states the following: 

“V. Proposed Use of the Property 

Probable uses would likely be related to the existing services, including the 

railroad, the dock and the tank farm.  
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Because of the distance to Portland and the constraints on the access roads, the 

site is not likely to attract any heavy highway users. Uses likely to be located here 

are best illustrated by four proposals submitted to the current leaseholder since 

1980. 

Proposals have included a 200-acre oil refinery, a 150-200-acre coal plant, an 80-

acre petrochemical tank farm, and a 230-acre coal gasification plant. These types 

of uses NEVER absorb a small amount of acreage each year, but rather occupy 

large sites and occur at intervals over a number of years. These four uses, plus the 

generating plants, would have occupied virtually the entire site.” (Emphasis in 

original.)2 

Thus, under the exception to Goal 3 granted for the original exception area at Port 

Westward, uses were contemplated that would have heavy reliance on the dock, specifically for 

transporting liquid and dry bulk commodities. These potential uses contemplated by the original 

exception statement granted are broader in nature but similar to the uses approved for the new 

expansion area. In addition, the exception statement explicitly identifies the “probable uses” as 

uses related to the dock. Accordingly, the Board finds that an additional Goal 3 exception is 

unnecessary and would be redundant for movement of goods and materials across the original 

exception area for use of the dock consistent with the kind and intensity of use contemplated (but 

as yet unfulfilled) for the original exception area at Port Westward. 

Similarly, because no exception to Goals 11 or 14 is needed for the new expansion area, 

the Board rejects the argument that a new exception to Goals 11 and/or 14 is necessary for the 

original exception area. The Board finds that the Mackenzie Report, which applied LUBA’s 

Shaffer template to each of the five approved uses, provides substantial evidence that the approved 

industrial uses are appropriately characterized as rural uses. The report establishes that all five 

approved uses will all have low potable water demands and generate low domestic wastewater 

flows, obviating the need to extend municipal water or sewer service to the expansion area.  

Assertions that the presence of fiber-optic, electrical and natural gas connections in the 

existing exception area (all of which are commonly available elsewhere in rural areas) are not 

developed, and the Board finds that those assertions do not constitute substantial evidence that any 

of the Port’s five proposed uses would require urban levels of public facilities.  

The Mackenzie Report establishes that the approved uses will generate traffic levels at rates 

lower than those associated with urban industrial uses, and opponents have not, nor is the Board 

aware of, any evidence in the record challenging the Mackenzie Report’s findings in that regard. 

The Board notes that Mackenzie’s conclusion is consistent with the conclusion of both the Port’s 

own traffic engineer and the Oregon Department of Transportation. LUBA has previously rejected 

                                                           
2 See Footnote 1. 
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the argument that “industrial uses are inherently urban in nature” as explained in the previous 

remand decision. 70 Or LUBA at 211.  

The Board understands LUBA to acknowledge that rural industrial uses exist under Oregon 

law. In Shaffer, LUBA provided an analytical template to aid local governments in determining 

whether a particular industrial use is rural or urban in character. As discussed in Section 7 of these 

findings, the Board concludes that the five approved uses are all rural in character, and therefore 

do not require exceptions to Goals 11 and 14. 

6. The Approval is Limited to Rural Uses  

 

In providing direction on how to determine whether a particular use is urban or rural in character, 

LUBA indicated that the appropriate analysis is provided in Shaffer and summarized the applicable Shaffer 

factors in making such a determination as follows: 

“The relevant factors discussed in Shaffer that point toward a rural rather than an urban 

industrial use include whether the industrial use (1) employs a small number of workers, 

(2) is significantly dependent on a site-specific resource and there is a practical necessity 

to site the use near the resource, (3) is a type of use typically located in rural areas, and (4) 

does not require public facilities or services. None of the Shaffer factors are conclusive in 

isolation, but must be considered together. Under the analysis described in Shaffer, if each 

of these factors is answered in the affirmative, then it is relatively straightforward to 

conclude, without more, that the proposed industrial use is rural in nature. However, if at 

least one factor is answered in the negative, then further analysis or steps are necessary. In 

that circumstance, the county will either have to (1) limit allowed uses to effectively 

prevent urban use of rural land, (2) take an exception to Goal 14, or (3) adequately explain 

why the proposed use, notwithstanding the presence of one or more factors pointing toward 

an urban nature, should be viewed as a rural use.” 70 Or LUBA 171, 211 (2014) (Internal 

citations omitted). 

As discussed below, the Mackenzie Report applies the Shaffer factors outlined above to each of 

the five approved uses, and clearly establishes that all are rural in character and that, although the 

record contains assertions otherwise, the Board finds that evidence in the record clearly supports 

such a finding.  

 

a. Shaffer Factors: 

 

i. # 1: Employs a Small Number of Workers 

 

Under the first Shaffer factor, employment of a small number of workers is an indicator of 

a rural use.  The Board finds that each of the approved uses employ a small number of workers. 

Extensive analysis in the Mackenzie Report identified the typical number of employees per acre 

for the approved uses, with an average of 1.5 employees for acre as compared to an average of 
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18.1 employees per acre for urban industrial uses and 5.9 employees per acre for urban 

warehousing uses.  

Although the Board heard objections to the data Mackenzie collected and used as a basis 

for analyzing employee density under Shaffer, the only alternative analysis offered was from a 

section of Part XII of the County’s Comprehensive Plan forecasting the availability of  vacant 

buildable industrial land based on assumptions of 1.5 employees per acre for “heavy” industrial 

uses and industrial uses outside city limits, and 4.0 employees per acre for “light” industrial uses 

and uses inside city limits.  As an initial matter, the distinction between “heavy” and “light” 

industrial does not exist in the RIPD zone (see, generally, CCZO Section 680). Those specific 

designations in the Comprehensive Plan simply estimate potential employee capacity of then-

existing vacant buildable lands (in terms of density) in order to forecast the adequacy of the 

County’s buildable industrial land inventory. Columbia County Comprehensive Plan, Part XII, 

Industrial Siting – Industrial Economic Analysis: Summary of Economic Data, Section 5 

(“Employment Capacity of Vacant Buildable Industrial Sites”). Further, the Board finds that the 

distinction between uses inside and outside of city limits is also inapplicable here, as the County’s 

zoning authority exists exclusively outside of city limits. 

The Board finds that those benchmarks are meant to be used forecast the availability of 

vacant buildable industrial land, and are not intended to establish a bright-line maximum density 

for rural industrial uses, or to establish different “heavy” or “light” industrial densities in the RIPD 

zone where the County’s RIPD zone does not make such a distinction. Accordingly, the Board 

declines to use those numbers for analyzing this Shaffer factor.  

Regarding opponents’ claim that the employee density of a given industrial use (when 

considering whether that industrial use is rural or urban in character) is a county-specific inquiry 

and that the Board is limited to looking at data only from within the County’s own boundaries, the 

Board also disagrees. The Mackenzie Report provides quantitative data that profiles the 

employment densities associated with the Port’s approved uses. Of the inquiries for development 

at Port Westward, the Report shows that the employment density for the approved uses averages 

approximately 1.5 jobs per acre (Mackenzie Report, Table 1, p. 15), and the examples of these 

uses provided in Section IV of the Mackenzie Report have densities ranging from 0.3-2.3 jobs per 

acre. Because the employee density numbers provided in the Mackenzie Report are based on real 

and current tangible information, regarding actual industrial employment densities, and because 

the conclusions drawn from the Mackenzie Report are based on that data, the Board finds the 

Mackenzie Report persuasive. Accordingly, the Board finds that substantial evidence in the record 

supports a conclusion that the employment densities for each approved use equates to a small 

number of workers.   

ii. # 2: Significantly Dependent on a Site-Specific Resource/Practical 

Necessity to Site Near the Resource 
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The second Shaffer factor used to identify a rural use is whether the use is significantly 

dependent on a site-specific resource, and there is a practical necessity to site near the resource. 

The Board finds that the approved uses are significantly dependent on a site/specific resource, 

and there is a practical necessity to site near the deepwater port at Port Westward. The 

Mackenzie Report provides substantial evidence that the five uses are specifically dependent on 

the deepwater port at Port Westward and must be sited in the immediate vicinity. The Mackenzie 

Report applied this Shaffer factor to each of the five approved uses and found each use clearly 

linked to the deepwater port at Port Westward (as LUBA and the Port have noted, this Shaffer 

factor is very close to the “unique resource” reason  OAR 660-004-0022(3)(a)). Finally, 

Condition 5 additionally requires any use sited in the expansion area to be significantly 

dependent on the deepwater port at Port Westward. Given that condition, the approval only 

authorizes uses that will necessarily be significantly dependent on the deepwater port to site in 

the new expansion area.  

iii. # 3: Typically Located in Rural Areas  

 

The third Shaffer factor examines whether the use is typically located in rural areas.  The 

Board finds that that each of the approved uses is typically sited in rural areas. The record contains 

opposition testimony asserting that the uses need to be “unique” to or “solely” located in rural 

areas to be found to be rural in character, but the Board does not find that argument persuasive. 

The Board finds “typically” to have a meaning akin to “commonly” and not “exclusively” in the 

application of this Shaffer factor. The third Shaffer factor does not attempt to limit rural industrial 

uses to ones occurring only in rural areas, and that argument is rejected by the Board. As the 

Mackenzie Report notes, all of the approved uses are land-intensive and require larger sites and 

additional buffering. The Board finds that Table 3 of the Mackenzie Report provides substantial 

evidence to support its conclusion regarding this Shaffer factor by breaking each of proposed uses 

down by those requirements, and establishes that each of the five uses is rural in character.  

The Mackenzie Report does note similar examples located in urban areas that still represent 

typical rural uses sited in areas that have urbanized over time, or that were sited in urban areas out 

of necessity due to lack of proximity to port access in rural areas. Accordingly, the Mackenzie 

Report concludes that the approved uses are typically located in rural areas, and the Board finds 

the same.  

iv. #4: Does not Require Public Facilities or Services 

 

The fourth Shaffer factor examines whether the use requires public facilities or services.  

The Board finds that none of the proposed uses requires public facilities or services. The 

Mackenzie Report’s Shaffer analysis regarding this factor provides substantial evidence that the 

approved uses will have low potable water demands and generate low domestic wastewater flows, 

due to low employee counts, and thus will not require extension of municipal sewer systems. 

Moreover, as discussed in Section 5 of these Findings, the Report’s analysis regarding traffic 
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estimates levels at rates lower than those associated with urban industrial uses, which leads to a 

conclusion (supported by the conclusions of the Port’s traffic engineer and concurred by ODOT) 

that traffic levels will not increase above rural levels. There is no specific evidence in the record 

that the proposed uses will require public facilities or services. 

.  

Also as examined in Section 5, claims that the presence of fiber-optic, electrical and natural 

gas connections in the existing exception area – all commonly found elsewhere in rural areas – 

automatically disqualify the new expansion are undeveloped. The Board finds the argument alone 

does not support a finding that one or more of the approved uses would require urban levels of 

public facilities.  

Based on the above, the Board concludes that the approved uses are all rural in character 

under Shaffer.   

7. Areas that Do Not Require a New Exception Cannot Reasonably Accommodate the 

Use 

 

a. The Original Port Westward Exception Area Cannot Reasonably 

Accommodate the Port’s Approved Uses  

 

The Board finds that the original exception area lacks the necessary acreage to reasonably 

accommodate the Port’s approved uses. As noted by the Port, the final portion of the original 

exception area outside of the PGE leasehold has been secured by Northwest Innovation Works 

LLC. With the commitment of that area, there remains no acreage outside of the PGE leasehold 

available for development at Port Westward without taking an additional exception. 

The Board also finds that sufficient acreage within the PGE leasehold is unavailable. The 

context provided by: 1) PGE’s formal termination of the (previously-lapsed) Joint Marketing 

Agreement with the Port, together with 2) PGE’s letters in the record stating that siting additional 

users within is leasehold is not feasible given the existing encumbrances and inability to site 

businesses in the past, and together with 3) the Mackenzie Report analysis of existing 

encumbrances establishing that further development is not possible, demonstrates that no future 

industrial users will locate within the PGE leasehold. As the Port has explained, “Whether that 

failure [to locate other users within the PGE leasehold] is construed as categorical unwillingness 

by PGE to sublease acreage, or whether the existing site constraints simply make an otherwise-

willing PGE incapable of subleasing acreage, the end result that no additional subtenants have 

been or can be sited [there] remains the same.” As the Mackenzie Report also states: 

“The site is . . . encumbered by a number of easements for roadways, utilities, 

drainage facilities, levees, pipelines, and 46 acres of conservation areas, which 

serve to divide developable areas into smaller sections less conducive to large-scale 
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rural industrial development. See Appendix 1. Together with the security fencing, 

gates, and other infrastructure, these encumbrances serve as barriers to 

development.” Mackenzie Report, p. 7. 

The Board also finds that the above-referenced Appendix 1 and Figure 4 of the Mackenzie Report, 

provide substantial evidence that the remainder of the leasehold is undevelopable.  

In addition, the Board finds that the economic analysis in the Mackenzie Report addressing 

the cost of wetland mitigation provides substantial evidence that, even if the wetlands were 

available (which the Mackenzie Report establishes is not), mitigation costs would run in the area 

of $77,000-82,000 per acre “above and beyond the acquisition costs” for off-site mitigation areas, 

making such mitigation infeasible. The Board disagrees with the argument that the Mackenzie 

Report did not consider off-site mitigation. Although the extra cost for the acquisition of land for 

off-site mitigation areas was not included in the mitigation costs by Mackenzie, those additional 

expenses would not decrease the cost of any mitigation, even if included in the analysis. 

The Board does not find arguments challenging the Port’s wetland mitigation feasibility 

analysis persuasive, as those arguments are not supported by evidence. The argument that fill and 

mitigation activities being considered by the Port at McNulty Creek Industrial Park provides 

evidence of the feasibility of undertaking similar measures at Port Westward ignores the Port’s 

explanation that the only reason it is undertaking those activities is because the cost has made it 

economically unfeasible for potential tenants to site there. Of equal or greater importance to 

potential future tenants is the uncertain yet significant amount of time such permitting and 

mitigation activities add to a development timetable. The Port is investing the time and subsidizing 

the siting costs of future tenants at the McNulty Creek Industrial Park, to address a factors 

developers have been unwilling to address there. In addition, the Board finds that the argument 

ignores the large discrepancy in the cost of undertaking such activities at McNulty Creek Industrial 

Park as compared to the estimated cost of doing so at Port Westward. Given that discrepancy, and 

the evidence demonstrating that the subject area at Port Westward is not available for siting any of 

the approved uses, the Board finds that similar mitigation activities in the existing exception area 

at Port Westward are unfeasible.  

The Board finds that the supposed alleged “large swaths” of “undeveloped” land in the 

western and southern portions of the existing Port Westward property are in fact encumbered both 

by wetlands and by the PGE lease, as illustrated in Figure 4 of the Mackenzie Report. The Board 

concludes that it is economically unfeasible to fill this large volume of wetlands, in addition to the 

fact that PGE’s has provided a letter stating that the Port should consider the undeveloped portion 

of PGE’s leasehold unavailable for siting additional tenants. 

Thus, based on the above and the other documents before the Board, the Port has provided 

substantial evidence of and established that there is no available acreage at the existing Port 

Westward exception area, either inside or outside of the PGE leasehold. 
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b. Other Potential Sites Considered by the Port  

 

The Board also finds that the record contains substantial evidence that there are no 

alternative sites to accommodate the approved uses. The Mackenzie Report provides evidence that 

the approved uses would be significantly dependent on the deepwater port at Port Westward, and 

have substantial minimum acreage requirements. The Board understands and finds that any 

approved uses will be located close to one another because of a shared significant dependence on 

access to the deepwater port at Port Westward. The approved uses all require more acreage than 

the potential alternatives examined by the Port can provide while still providing deepwater port 

access. The Board finds that none of the potential alternatives in the record can provide both 

adequate acreage and the deepwater port access necessary for the approved uses.   

The Board finds that the Mackenzie Report provides substantial evidence of the need of 

this scale of land in aggregate, based on the evidence in the record, including the written testimony 

submitted by the State Economic Development Agency, Business Oregon. The Board notes that 

the record evidence reflects inquiries for deepwater port-dependent uses in recent years have 

totaled over 2,800 acres, and that number only reflects inquiries specific to Port Westward. The 

Board also notes that distribution of site needs among these potential sitings were typically larger 

sites.  

Opponents have questioned both the scope and breadth of the alternative sites examined 

as part of the application process. However, as to specific potential alternative sites, the Board 

finds that each was addressed by the Port, including the sites raised by the opponents, and the 

record contains substantial evidence supporting the Port’s conclusion as to each site that none are 

viable alternatives. The Board also finds that none of the proposed alternative sites are feasible, 

given the uses approved and the deepwater port dependency of each of the approved uses. 

i. Port of Astoria 

 

1. North Tongue Point 

 

The Mackenzie Report notes that North Tongue Point is 34 acres in its entirety, and that 

19 acres of the 34 acre area is already developed and occupied in part by tenants. The report notes 

that the area has some smaller warehouse space available for lease, but that none of the Port’s 

proposed uses could be sited in any of that available space. The Mackenzie Report also notes that 

the southern portion is a vacant parcel of only 15 acres and therefore is insufficient to site the kinds 

of uses proposed by the Port. The Report describes a landfill that was discovered on the site 

containing heavy metals and PCBs exceeding acceptable levels. Although the insufficient acreage 

is alone enough to reject North Tongue Point, the report notes that the environmental 

contamination also presents an economic obstacle that makes development infeasible. 
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Opponents claim that the Mackenzie Report relies on the opinion of DSL staff to 

conclude that the North Tongue Point site is unavailable. The Board finds that assertion 

incorrect. In reviewing the Mackenzie Report, the Board finds that it highlights both insufficient 

acreage available for development as well as the requirement for time-consuming and expensive 

environmental remediation. The Mackenzie Report does note that DSL staff concurred that these 

factors would serve as barriers to development. The only other evidence in the record is Tongue 

Point marketing materials submitted into the record by opponents, which the Board finds do not 

provide evidence of sufficient developable acreage for the approved uses. 

2. South Tongue Point 

 

The Mackenzie Report explains that South Tongue Point consists of four parcels with a 

grand total of 137 acres. The report identifies three parcels owned by DSL, and a final one owned 

by the U.S. Army Corps of Engineers. The report notes that Clatsop Community College has a 

contracted to purchase the three DSL parcels for its own use, and that the U.S. Army’s Joint Base 

Lewis-McChord is in the act of repurposing the Army Corps of Engineers’ property for an Army 

training facility, leaving no available acreage at South Tongue Point. Given those commitments, 

the Mackenzie Report concludes that there is no available acreage at the Port of Astoria for siting 

any of the Port’s approved uses.    

Opponents argue that these South Point areas are not unavailable, suggesting that 

negotiations can break down. However, the Board finds that the record evidence supports a finding 

that the property is contractually obligated and unavailable for the approved uses, that there is no 

record evidence that the subject areas may become available at some future point, and is therefore 

not available as a viable alternative.  

ii. Port of Portland 

 

1. West Hayden Island 

 

The Mackenzie Report examines availability at the Port of Portland for the Port’s proposed 

uses, starting with the undeveloped West Hayden Island in Multnomah County. The Mackenzie 

Report explains that the Port of Portland had pursued the development of additional port facilities 

at West Hayden Island in 2013, but that the pursuit was halted after the Port of Portland determined 

that the obstacles to development were insurmountable and withdrew its annexation proposal from 

the City of Portland. Appended to the Mackenzie Report is a letter from the Port of Portland to the 

City of Portland outlining the basis for that decision. The Mackenzie Report provides the following 

in discussing that letter: 

“In the letter, the Executive Director states that ‘[T]he [Portland] Planning and 

Sustainability Commission (PSC) has recommended annexation, but on terms that 

render the development of the 300 acre marine terminal parcel impossible.’ The 
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letter also states, ‘From our conversation, I understand that you believe the Council 

is unwilling to take action on a modified proposal. Based upon your assessment that 

the Council’s policy choice is to not bring forward a package that is viable in the 

market, the Port will not continue with the annexation process at this time and 

withdraws its consent to annexation’ and ‘[t]he city, unfortunately, will now have 

to deal with the consequences of a severe shortfall in industrial land.’”  

The letter elsewhere explains that, given the regulatory burdens West Hayden Island faces, 

development will be economically infeasible. Discussing that point, the Port of Portland Executive 

Director explains, “The Port is enterprise funded: only 4 percent of our revenues come from taxes. 

Any development at WHI must meet basic, sustainable market requirements. The PSC 

recommendations put the development cost of the property at about double its value in the market.”  

The Board notes that the letter also specifies that, it is not only the local regulations that 

make development of West Hayden Island infeasible: 

“Furthermore, the PSC recommendations exceed what is required by Goal 5 by 

obligating us to go back at the time of development for further review for any docks 

or other in water development that would be integral to the development of a water 

dependent use (on top of the lengthy and contentious, federal and state permitting 

processes). This type of approach does not give us any assurance that we'll have the 

opportunity to actually develop the property once annexation occurs.” 

The Mackenzie Report explains that West Hayden Island is completely undeveloped and lacks any 

infrastructure at all, including deepwater access (or any marine access at all). The appended letter 

states that dredging for deepwater access and the installation of dock facilities would require 

“lengthy and contentious, federal and state permitting processes.”  

As the Port notes in its application materials, the 2014 Regional Industrial Site Readiness 

Inventory Update – prepared by Mackenzie on behalf of Business Oregon, Metro, NAIOP – 

Commercial Real Estate Development Association Oregon Chapter, the Oregon Department of 

Land Conservation and Development, and the Port of Portland – estimates that West Hayden Island 

is at least seven years away from site readiness for any uses similar to the approved uses. It also 

makes clear that such a timeframe only begins running after the Port of Portland and the City of 

Portland have re-engaged and successfully navigated the legislative process for annexing and 

developing the area. The Inventory Update states: 

“. . . West Hayden Island . . . is inside the UGB but subject to a lengthy planning 

and annexation process that is likely to include significant mitigation 

requirements. If approved for development, the West Hayden Island site is at least 

seven years away from readiness due to permits, mitigation, and infrastructure 

requirements.” 
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Thus, the Board concludes that West Hayden Island does not present a viable alternative to Port 

Westward for the approved uses, because it lacks not only deepwater access but any facilities at 

all, and because it has proven to be impossible for the local government agencies involved to 

work through differences to facilitate annexation for its development. 

 

2. Existing Port of Portland Facilities 

 

In addition to finding Hayden Island unavailable for multiple reasons, including but not 

limited to the lack of deepwater access, infrastructure or political will, the Mackenzie Report found 

the remainder of the Port of Portland’s facilities that could accommodate the Port’s proposed uses 

to be built out and occupied, and lacking needed acreage for siting any of the approved uses. 

Accordingly, the Board concludes that the Port of Portland is not a viable alternative.  

iii. Port of Coos Bay 

 

The Board finds that the Oregon International Port of Coos Bay is not a viable 

alternative. The Mackenzie Report explains that Coos Bay serves a completely different 

economic area because it is 200 nautical miles from the mouth of the Columbia River and does 

not serve Columbia River/M-84 corridor commerce, and because it is 230 road miles from the 

Portland metropolitan area. The Mackenzie Report also notes that over 60% of Oregon’s 

manufacturing, warehousing, and transportation-based economy is located along the Columbia 

River Corridor. For commerce beyond Oregon, the confluence of national or regional waterways 

(Columbia River/M-84), freeways (I-5, I-84), and rail networks (Union Pacific and BNSF Class I 

rail lines) occurs at the metro area only 50 miles from Port Westward, but 230 road miles from 

Coos Bay. Based on that, the Mackenzie Report concludes that properties in Coos Bay are not 

economically comparable to Port Westward to serve the Columbia River Corridor economy. 

Accordingly, Board concludes that the Oregon International Port of Coos Bay is not a viable 

alternative for the approved uses. 

 

iv. Port of Newport 

 

The Mackenzie Report finds that the Port of Newport does not provide a viable 

alternative, noting among other things that it does not serve Columbia River/M-84 corridor 

commerce and is located 115 nautical miles from the mouth of the Columbia River and over 200 

nautical miles from the Portland metropolitan area. Based on the same reasoning provided for 

Coos Bay, the Board concludes that the Port of Newport is not a viable alternative. 

v. Port of Tillamook 

 

The Mackenzie Report similarly finds Port of Tillamook is not a viable alternative, noting 

that, in addition to not serving Columbia River/M-84 corridor commerce, the Port of Tillamook 
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entirely lacks maritime access. Based on that, and on the same reasoning eliminating Coos Bay 

and Newport from consideration, the Board finds that the Port of Tillamook is not a viable 

alternative. 

c. Other Suggested Sites 

 

i. Non-Deepwater Sites 

 

The North Coast Business Park, East Skipanon Peninsula, Wasser-Williams Site, Port of the 

Dalles and Port of Klickitat have all been raised by opponents as potential alternative sites. 

However, they were not considered because they all lack deepwater access. Based on that 

shortcoming, the Board finds that none are viable alternatives. In addition, as explained below the 

Port of Klickitat is not an Oregon port and is not subject to Oregon’s Statewide Planning Goals. 

Accordingly, the Board finds that none of the non-deepwater sites suggested are viable 

alternatives. 

ii. Out-of-State Sites 

 

Opponents have raised the Millennium Site in Cowlitz County, Washington as a potential 

alternative. That site is in a protracted process involving evaluation for the siting of a coal export 

facility. The materials submitted to the County by opponents Riverkeeper show an intent to site 

only certain uses because of the limits of the site’s aquatic lands lease with the State of Washington 

that do not encompass the approved uses. Riverkeeper Exhibit 48, p. 2-30 – 2-31. The materials 

submitted also discuss no-action alternatives for industrial development unrelated to deepwater 

access, and would also not allow the Port’s five approved uses.  

 

Equally important, as discussed by the Port and as highlighted by the Washington aquatic 

lands permit application, the Board finds that the OAR 660-004-0020 “reasonable accommodation 

standard” cannot reasonably be interpreted to apply to out-of-state sites, specifically because no 

out-of-state sites are subject to Oregon’s Statewide Planning Goals at all. As such, none would 

require an exception under Oregon law. If the requirement were interpreted to require 

consideration of out-of-state lands, a Goal 3 exception could never be granted, and in fact no Goal 

exception to any statewide land use goal to allow a traded sector development could ever feasibly 

be granted.  

 

Accordingly, the Board finds that the intent of alternative sites analysis for sites not 

requiring an exception applies only to sites subject to the Oregon Statewide Planning Goals, 

meaning only sites located within Oregon. A different interpretation would undermine the intent 

of the exception process and have disparate application in areas bordering Washington, Idaho and 

California. Given that conclusion, the Board finds that Millennium site, as well as all other out-of-
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state sites raised (including but not limited to the Port of Klickitat and the Waser-Williams Site), 

are not eligible alternatives. 

 

8. The Port Has Provided Substantial Evidence of the Need for the Entire Expansion 

Area Acreage (837 Acres) 

 

The Mackenzie Report describes the need of rural industrial uses for large, flat, contiguous sites. 

The Board finds that this analysis, together with the established need for deepwater access at Port 

Westward, supports a conclusion that the approved uses require the acreage approved in the new 

expansion area. As the Mackenzie Report explains: 

“[T]he Port’s proposed uses have low density, correlating to their need for large 

sites and consistent with the Shaffer factor specifying that rural uses employ a 

small number of workers. Furthermore, rural industrial uses have a need for flat, 

contiguous sites to accommodate their facilities while allowing for efficient 

operations. 

For uses defined in this report, a large share of physical space is required for the 

storage and movement of commodities in a rural industrial setting. Bulk 

commodities including aggregates, steel, logs, wood chips liquid bulks and 

automobiles, for example, all require extensive space for circulation, storage and 

laydown yards. In the case of uses involving the presence of hazardous materials 

or other externalities, required buffering increases users’ overall site needs. 

Another contributing factor to large site needs is land banking. Because the 

proposed uses’ storage needs for products and cargo is quite high, uncertainty 

about future space needs leads firms to locate on sites with the flexibility and 

scale to accommodate future growth. The PGE leasehold at Port Westward is a 

classic example of this kind of land banking, and is clearly explained by PGE in 

its 2016 letter in Appendix 2.” 

The Board adopts that analysis from the Mackenzie Report as its own and, based on that 

analysis, finds that the five approved uses justify the size of the new expansion area for the 

approved uses.  

9. The County’s Previous Finding Regarding ESEE Consequences Applies to this 

Approval on Remand 

 

LUBA previously rejected petitioners’ claim that the County did not make adequate 

findings that the long term environmental, social, economic, and energy (“ESEE”) consequences 

would not be significantly more adverse than if an exception were taken for different otherwise-

available resource lands. LUBA held that the petitioners had not demonstrated other or different 

findings were required. LUBA noted that the petitioners had not specifically identified and 
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described alternative sites with fewer ESEE impacts. 70 Or LUBA 171, 202 (2014). On remand, 

opponents have raised this issue, although this assignment of error was not sustained by LUBA.  

The only alternative sites identified in the record are the Port of the Dalles and the Port of 

Klickitat, both upstream of the federally maintained deepwater channel in the Columbia River. In 

addition, opponents contend that those sites would have less adverse impacts because they are 

surrounded by less productive resource land but do not provide evidence to support that assertion. 

Further, as discussed above, both ports lack deepwater access and therefore cannot serve to replace 

Port Westward. 

To the extent that opponents are re-asserting a previous argument, the Board finds that it 

cannot be raised again on remand under Beck v. Tillamook, 313 Or 148, 150-151, 831 P2d 678 

(1992). “Issue preclusion” bars re-litigation of an issue in subsequent proceedings when the issue 

has been determined by a valid and final determination in a prior proceeding under Nelson v. 

Emerald People’s Utility Dist., 318 Or 99, 103, 862 P2d 1293 (1993). See also, Widgi Creek 

Homeowners Association v. Deschutes County, 71 Or LUBA 321 (2015). 

However, to the extent ESEE Analysis applies to the Port’s modified application, the Board 

finds that because neither the Port of the Dalles nor the Port of Klickitat are deepwater ports, those 

locations are not appropriate alternatives for ESEE consideration. The Board also finds that the 

Port of Klickitat is not an Oregon port and therefore not viable for consideration under the 

“reasonable accommodation standard” applicable only to land within Oregon and therefore subject 

to Oregon’s Statewide Planning Goals. 

10. The Approved Expansion Area is Presently Provided with Adequate Facilities, 

Services and Transportation Networks to Support the Approved Uses or Will Be 

Provided Concurrently with Development as Required by Condition 5. 

 

a. CCZO 1502(1)(A) and (B) 

 

Opponents have argued that the ex parte PGE email supports its contention that CCZO 

1502 is not satisfied. However, the Board finds that much of the discussion in the PGE email has 

nothing to do with facilities, services or transportation networks to support the Port’s approved 

uses in the new expansion area, but rather existing facilities in the original exception area. As the 

Mackenzie Report has made clear, the Port’s proposal does not rely on those existing facilities, 

except for the dock, and the Board finds that future Port tenants will be expected to provide their 

own needed facilities.  

Because the Mackenzie Report concludes that the proposed uses can site without requiring 

an urban level of services, and although contrary arguments have been made they are not developed 

or supported with record evidence, the Board accordingly finds that the new expansion area is 

presently provided with adequate facilities, services and transportation networks to support the 
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use, or such facilities, services and transportation networks are planned to be provided 

concurrently with the development of the property. 

The Board finds that if the needs of a future Port tenant requires additional facilities, this 

approval ensures that the County will have the opportunity to require the provision of that needed 

capacity “concurrently with the development of the property.” 

i. The Existing Rail Transportation Network is Adequate and Any 

Necessary Expansion Will Occur Concurrently with Development  

 

The Board finds that the analysis outlined above applies equally to rail transportation 

facilities. Opponents have argued that the County must assess how potential rail use might impact 

transportation facilities. However, as LUBA has previously explained, no functional classification, 

performance standards or other benchmarks in the County’s Comprehensive Plan or TSP are 

applicable to this application as pertains to rail impacts. As LUBA previously held:  

“[Opponents have] not identified any functional classification or performance 

standard in the county’s TSP or elsewhere that applies to railroads within the 

County. Therefore, [opponents’] arguments under OAR 660-012-0060 do not 

provide a basis for reversal or remand. See People for Responsible Prosperity v. 

City of Warrenton, 52 Or LUBA 181 (2006) (arguments that an amendment 

“significantly affects” the Columbia River as a ‘transportation facility’ fail under 

OAR 660-012-0060(1) where the petitioner identifies no functional classification 

or performance standard in the TSP that is applicable to the river); Gunderson LLC 

v. City of Portland, 62 Or LUBA 403, 414, aff’d in part, rev’d in part on other 

grounds, 243 Or App 612, 259 P3d 1007 (2011), aff’d 352 Or 648, 290 P3d 803 

(2012) (city’s Freight Master Plan does not provide performance measures for the 

Willamette River for purposes of OAR 660-012-0060(1)).” 70 Or LUBA 171, 208-

209. 

Because no such applicable functional classifications or performance standards have been 

identified, and because the same arguments were previously raised and rejected by LUBA, the 

Board finds that the arguments raised by the opponents regarding rail impacts do not provide a 

basis for denial. 

In addition, the Board notes that Condition 4(h) provides the following: 

“Railroad crossings shall be managed consistently with federal law regulating 

crossing to reduce crossing delays. Any proposed use that includes transportation 

to or from the subject property by rail shall submit a rail plan identifying the number 

and frequency of trains to the subject property, impact on the County’s 

transportation system, and proposed mitigation.” 
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This condition will impose a requirement that development proposals include a rail plan 

addressing impacts and propose measures to mitigate any identified impacts, and will allow rail 

impacts to be specifically identified and addressed at the time of development. 

ii. The Record Contains Substantial Evidence of Access to the Deepwater 

Port and Dock at Port Westward and No Evidence to the Contrary 

 

As described in Section 3, above, the Board has found that PGE is obligated under the 

terms of its lease with the Port to provide access to the dock at Port Westward. As noted, although 

PGE has reserved a role for itself to reasonably condition dock access so as to protect its assets, 

PGE must nevertheless provide such dock access to any other Port tenants.  

The Board additionally relies on the Dock Use Agreement submitted into the record by the 

Port in so concluding, in that it provides evidence of PGE’s need to provide reasonable access. As 

previously explained, any claims that PGE might not provide access to the deepwater port and 

dock facilities at Port Westward appears to be speculative and the Board is not aware of any 

evidence in the record to suggest otherwise. The Board finds that such speculation is directly 

contradicted by record evidence of PGE’s past behavior, by the fact that PGE has in fact executed 

and abided by the terms of the Dock Access Agreement, and by its recent representations to the 

Port in the record.  

In addition, Paragraph 4 of the First Amendment of the Master Lease between PGE and 

the Port reserves for PGE a “non-exclusive” easement for access to and use of the dock. Paragraph 

4 provides that PGE’s consent for dock access is required in writing, but also states that PGE’s 

consent cannot be unreasonably withheld:  

“The Dock shall not be used by or on behalf of any party other than [the Ethanol Facility] 

without such party first obtaining the prior written consent of PGE which shall not be 

unreasonably withheld, but may be reasonably conditioned to the extent necessary or 

appropriate to protect PGE’s interests in the Dock.” (Emphasis added.) 

To the extent that opponents argue that the PGE Email provides any evidence of an 

unwillingness to provide access to the dock, the Board disagrees, specifically relying on the 

following language from that email: “PGE is willing to assign and transfer both access legs as well 

as the connector to the Port[.]” 

Notwithstanding suggestions to the contrary by opponents, the PGE Email does nothing to 

contradict that conclusion based on the substantial (and only) evidence in the record to that effect. 

Accordingly, the Board finds that the substantial evidence in the record establishes that PGE has 

previously and intends to continue providing at least the same level dock access to future Port 

tenants, and likely additional access. 

The Board also relies on the following language from the Dock Use Agreement: 
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“Cascade is hereby granted the right to use the Dock Area for (i) the purpose of 

loading or unloading liquid bulk cargo produced by its proposed production facility 

on the Cascade Property (collectively, the “Approved Products”), (ii) access to and 

repair of pipelines and necessary piping and material transfer equipment, and (iii) 

ingress and egress for all purposes of this Agreement (“Permitted Uses”). Prior to 

delivering any other cargo to or transporting any other cargo from the Dock Area, 

Cascade shall obtain the prior written consent of the Port and PGE to the proposed 

product and the proposed location, storage, and duration and handling procedures. 

Except for the facilities existing in the Dock Area on the date hereof, Cascade shall 

furnish and maintain all equipment, supplies, and dunnage necessary to its use of 

the Dock Area. No foreign flag vessels are to be allowed dockage with out [sic] 

prior approval of PGE. Subject to the foregoing, all other terms and conditions of 

this Agreement, and the requirement of the Maritime Facilities Security Plan to be 

developed among Cascade, PGE, the Port, and the U.S. Coast Guard, the Port 

hereby reserves the right to allow non-Cascade vessels to use the Dock Area subject 

to the prior written consent of PGE which shall not be unreasonably withheld but 

may be reasonably conditioned to the extent necessary or appropriate to protect 

PGE’s interests in the Dock Area.” (Emphasis added.) August 16, 2017 Port 

Submission to Columbia County, Ex. E, p. 2.   

In summary, the Board finds that the record evidence establishes that PGE has agreed in 

writing to dock use by CPBR, and that it is willing to provide access to the Port and its other future 

tenants. The Dock Use Agreement constitutes substantial evidence of PGE’s ongoing willingness 

to comply with its lease obligation to provide dock access to other Port tenants. The PGE Letter 

dated August 1, 2017 provides evidence of PGE’s willingness to continue to comply with its lease 

obligations and provide reasonable dock access, and provides additional substantial evidence that 

future Port tenants siting in the expansion area will be able to utilize the deepwater port and dock 

facilities at Port Westward. The PGE Email is consistent with all of that evidence regarding PGE’s 

willingness to comply with its well-established obligation to provide dock access. The Board is 

unaware of any record evidence indicating an unwillingness by PGE to provide such access in 

breach its contractual obligations to the Port, but notes that the record contains evidence that PGE 

is willing to grant access control to the Port in its entirety, in exchange for preserving PGE’s access 

and maintaining the access road. Given the above, the Board concludes that access to the deepwater 

port at Port Westward exists and control of the access legs is likely to be transferred back to the 

Port in the near future.  

iii. The Existing Roads Provide Adequate Access to the Port for the 

Proposed Uses and Any Necessary Expansion of the Road Will Occur 

Concurrently with Development 
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The Board finds that the same analysis outlined above applies to the level of access the 

roads provide to the port at Port Westward. CCZO 1502 allows the Board to find that facilities, 

services and transportation networks exist, and to require that any additional facilities, services 

and transportation networks will be provided as development occurs. Further, the Board finds that 

the traffic trip cap imposed provides an adequate basis for finding that the standard is 1) presently 

satisfied and 2) that if development is proposed that exceeds those limits the County will have the 

opportunity to require the provision of that needed additional capacity concurrently with 

development. Again, the Board is not aware of any record  evidence to the contrary. 

b. OAR 660-012-0060(5) Does Not Disqualify the Port’s Application 

 

In discussing the PGE Email, opponents re-raise the argument that OAR 660-012-0060(5) 

prohibits the Port from relying on the deepwater port and dock facilities at Port Westward as a 

basis for seeking a reasons exception under OAR 660-004-0022(3)(a). The Port has essentially 

responded by stating that, while that may or may not have been true if the approval relied solely 

on the dock at Port Westward as the basis for the exception, it is in fact the deepwater port at Port 

Westward, which simply happens to include the existing dock facilities.  

OAR 660-004-0022(3)(a) explicitly authorizes an exception to Goal 3 for “river or ocean 

ports,” with or without existing dock facilities, and whether or not the port has deepwater access. 

The Board finds that these additional attributes present at Port Westward do not disqualify Port 

Westward as a “river or ocean port” under OAR 660-004-0022(3)(a), and OAR 660-012-0060(5) 

does not disqualify it under OAR 660-004-0022(3)(a). The Board finds that it is unnecessary to 

determine whether river or ocean ports are or are not “transportation facilities” under OAR 660-

012-0060(5) because, whether they are (and OAR 660-004-0022(3)(a) provides and exception) or 

they are not (and OAR 660-012-0060(5) does not apply), OAR 660-004-0022(3)(a) explicitly 

authorizes ports such as Port Westward as a valid basis for a Goal 3 exception.  
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SUPPLEMENTAL FINDINGS OF FACT AND CONCLUSIONS OF LAW (2014)

I. Introduction

In support of its decision on PA 13-02 and ZC 13-01, In the Matter of the Application by
the Port of St. Helens (hereinafter the “Applicant” or the “Port”) for a Comprehensive Plan
Amendment, Zone Change and Goal 2 Exceptions to Change the Zoning of 957 Acres from
Primary Agriculture - 80 (PA-80) to Resource Industrial - Planned Development (RIPD) for the
Expansion of Port Westward, the Board of County Commissioners adopts the findings of fact
and conclusions of law in the Staff Report dated September 11, 2013, to the extent those findings
are consistent with the Board’s decision. As further support for its decision, the Board adopts the
following findings of fact and conclusions of law:

II. Findings of Fact and Conclusions of Law

A. An Exception is not Justified for the Two Southern River-Front Parcels

The subject property includes three parcels with river frontage: Tax IDs 8N4W1600-500,
8N4W2000-100 and 8N4W2900-100, also known as the Thompson property and “Thompson
Island.” For the reasons that follow, the Board finds that a reasons exception to Goal 3 is not
justified for the two southern river-front parcels (8N4W2000-100 and 8N4W2900-100), which
combined are approximately 120 acres.

As an initial matter, the Port has identified tax lot 500, the northernmost of the three
parcels, as critical for future dock expansion. Port Westward is one of a few deepwater ports in
Oregon, and its viability is of state economic importance.1 Tax lot 500 is adjacent to the Port’s

1 See ORS 777.065, which provides:

“Development of port facilities at certain ports as state
economic goal; state agencies to assist ports. The Legislative
Assembly recognizes that assistance and encouragement of
enhanced world trade opportunities are an important function of
the state, and that development of new and expanded overseas
markets for commodities exported from the ports of this state has
great potential for diversifying and improving the economic base of
the state. Therefore, development and improvement of port
facilities suitable for use in world maritime trade at the Ports of
Umatilla, Morrow, Arlington, The Dalles, Hood River and Cascade
Locks and the development of deepwater port facilities at Astoria,
Coos Bay, Newport, Portland and St. Helens is declared to be a
state economic goal of high priority. All agencies of the State of
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existing dock facility and alongside a deeper channel of the river. The vitality of Port
Westward’s deepwater port is of high economic importance for Columbia County because of its
potential to attract traded-sector, global industries. Moreover, the County’s Comprehensive Plan
recognizes the Columbia River as one of its most valued, yet largely underutilized,
transportation resource. The County’s Transportation System Plan, which is incorporated into
the Comprehensive plan, provides: “Industrial uses shall be encouraged to locate in such a
manner that they may take advantage of the water and rail transportation systems which are
available to the County.” The Columbia River is also recognized as a Marine Highway Corridor
– M-84, underscoring the river’s importance in serving local, regional and national transportation
needs. (See Exhibit 8 of Application). The expansion of the dock facility is consistent with the
Comprehensive Plan because it will further promote the use of the County key transportation
asset, the Columbia River.

While the Board finds that allowing expansion of dock facilities onto tax lot 500 will
promote the viability of the Port Westward’s deepwater port consistent with the Comprehensive
Plan, the Board finds that not to be the case for the two southern river-front parcels. In contrast
to tax lot 500, the two southern parcels are not critical for dock expansion. A slough separates
the two southern parcels from most of the subject property, creating a long and narrow peninsula
of riparian habitat and containing identified wetlands. The parcels are also in a flood plain.
Development on the two southern parcels could have significant impacts on the riparian habitat,
even if such development spans over the parcels as the Port has envisioned. In addition to its
value as riparian habitat, evidence in record also indicates that the southern parcels contain
seining grounds used by early settlers.

The Board recognizes the importance of dock facilities for a viable deepwater port, but
finds that the record lacks evidence of the need to expand into the southern parcels. The Board is
simply not convinced that expanded dock facilities cannot be confined to tax lot 500. Weighing
the Goal 5 (Open Space, Scenic and Historic Areas, and Natural Resources) values –
environmental sensitivity, habitat value and historic value – of the southern parcels against an
undefined need to expand dock facilities into that area, the Board concludes that an exception to
Goal 3 for the two parcels along the river is not justified at this time. Accordingly, the Board
denies the application as to the two southern river-front parcels, identified as 8N4W2000-100
and 8N4W2900-100 and totaling approximately 120 acres.

B. The County will Evaluate the Impact of Increased Unit Trains when
Development is Proposed.

Much testimony in opposition focused on the negative impact of increased unit trains on

Oregon are directed to assist in promptly achieving the creation of
such facilities by processing applications for necessary permits in
an expeditious manner and by assisting the ports involved with
available financial assistance or services when necessary.”
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the County’s transportation system. With the Portland and Western rail line running through the
middle of many of the County’s cities, there is no question that unit trains impact communities
by temporarily cutting off access from one side of a community to the other. The result is
increased travel time for movement of people and goods alike. However, rail transport is firmly
part of the County’s transportation system and plays an integral role in the County’s economic
growth. The County’s Transportation System Plan (“TSP”) provides that the system of rail and
water transportation in the County represents a resource for future economic development. The
TSP recognizes the rail line paralleling the Columbia River as traditionally being the primary
mode of transporting goods through the County, stating that “rail lines within Columbia County
represent a benefit for potential industrial sites in Port Westward[.]” (TSP 4.4). The TSP further
provides: “Industrial uses shall be encouraged to locate in such a manner that they may take
advantage of the water and rail transportation systems which are available to the County.” (TSP
1.3). The movement of goods is essential for business, especially traded-sector industries, and the
County must leverage all of its transportation infrastructure, including rail, to attract such
industries. Consistent with the TSP, the application attempts to promote and take advantage of
the rail system.

But to be sure, this is an application to change zoning, to make industrial land available
and to put Columbia County in a more competitive position to attract industrial businesses that
bring income and jobs into the county. It is not an application for a specific development, and
thus, includes no specific rail transport plans. Preventing industrial land expansion at Port
Westward because of future possible, yet currently undeterminable, rail use is an overly
restrictive way to address rail impacts. Such a prohibition would preclude all potential industrial
uses whether or not they include a rail component and whether or not mitigation can address
adverse impacts. The County is better served by having industrial land available and addressing
impacts when specific uses are proposed and planned rail use is known.

To address the potential impact of increased rail, the Board has added a condition to
require proposed uses to submit a rail plan identifying the number and frequency of trains, the
impacts of those trains on the County’s transportation system, and how those impacts will be
mitigated. Conditions of approval run with the land and will apply to future uses on the subject
property.

Moreover, because the only uses allowed outright in the RIPD zone are farm uses and
forest-related uses (see CCZO Sec. 682), most uses will only be allowed on the subject property
following a Uses Permitted under Prescribed Conditions review (hereinafter “UPPC”). The
UPPC process involves a public hearing before the Planning Commission and requires
compliance with criteria that includes, among others: conformance with the Comprehensive Plan;
identification and mitigation of adverse impacts on the surrounding area; and availability of
needed infrastructure.2

2 A recurring concern expressed in testimony was that proposed uses would not be
reviewed by the County and would not involve a public hearing if the Port obtains a Regionally
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In sum, the County will review the impacts and mitigation of increased rail usage at the
time a use is proposed and its rail needs are known. Unless the use is allowed outright – and
most industrial uses will not be – the County will conduct a UPPC review, which provides for
public participation.

C. An Exception to Goal 3 is not Justified for the Storage, Loading or
Unloading of Coal.

The Board also heard numerous objections to the possibility of coal being transported by
rail to Port Westward. As discussed, this application is not for any specific use, such as a coal
terminal but for a zone change from agriculture to resource industrial. However, as demonstrated
by testimony and evidence in the record, Kinder Morgan had a lease option on part of the subject
property and planned to develop a coal export terminal. Although Kinder Morgan no longer
intends to locate at Port Westward, the concern remains that industrial zoning at Port Westward
would open the door to another outdoor coal storage facility, especially because coal-handling is
one of the proposed uses the Port has identified for the subject property.

The Board finds that evidence in the record supports the objections that coal transport,
storage, loading or unloading on the subject property may negatively impact neighboring
agricultural and industrial uses. Studies done by BNSF Railway indicate that, without
mitigation,3 500 pounds to a ton of coal can escape from a single loaded coal car. (Exhibit 32 of
Columbia Riverkeepers letter dated May 3, 2013). Coal dust emissions from coal transported to
Port Westward by rail is therefore a real concern. In the case of a neighboring mint farm, for
example, coal dust that coats mint leaves cannot be washed off without seriously affecting
quality and yield of the mint oil derived from the leaves. (Mike Seely letter dated April 1, 2013.)
Similar issues would face neighboring berry farms. With respect to the impact on industry, the
record shows that coal dust could negatively impact existing industrial plants at Port Westward.
News articles submitted by Columbia Riverkeeper identify PGE’s concern that coal dust would
interfere with equipment at its natural gas combustion plant at Port Westward, and that PGE
rejected Kinder Morgan’s proposal. (See Exhibits 12 and 14, Columbia Riverkeeper letter dated

Significant Industrial Area designation by the State pursuant to Senate Bill 766, adopted in 2011,
codified at ORS 197.722 to 197.728. Port Westward is not currently a Regionally Significant
Industrial Area, but if it should obtain such a designation – which requires a public rulemaking
process – development applications would still be reviewed by the County. ORS 197.724. The
County, however, would review the application under the expedited process prescribed in ORS
197.365 and 197.370, which allows for public comment but does not provide for a public hearing
before County officials. Id.

3 BNSF has studied coal dust emissions because escaped coal dust can seriously
damage track structure as well as the ballast along rail lines. BNSF studies also indicate that coal
dust emissions can be greatly reduced through the use of certain measures, such as surfectant and
modified chutes. (Exhibit 32 of Columbia Riverkeeper letter dated May 3, 2013).
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May 3, 2013).

The Port’s application and subsequent testimony and submittals does not adequately
address the negative impacts of coal dust. Any failure to address coal dust impacts, however, is
likely because a coal terminal is not part of this application. Nevertheless, the Board finds that
coal dust emissions could seriously impact neighboring farms and industry. Such impacts must
be addressed before coal-related uses will be allowed on the subject property. In light of the
potential impact of coal dust on the neighboring agricultural land as well as existing industry at
Port Westward, the Board concludes that an exception to Goal 3 is not justified for uses
involving the storage, loading or unloading of coal on the subject property.

D. Exceptions to Goals 4, 11, and 14 are Unwarranted.

Columbia Riverkeeper, Leslie Ann Hauer and others (collectively referred to as
“objectors”) assert that the proposal requires Goal 2 exceptions to Goals 4 (Forest Lands), 11
(Public Facilities), and 14 (Urbanization). For the reasons that follow, the Board finds that
exceptions to Goals 4, 11, and 14 are unwarranted.

1. An Exception to Goal 4, Forest Lands, is Unwarranted Because the
Subject Property Contains No Designated Goal 4 Forest Lands.

Columbia Riverkeeper argues that the Port’s application failed to include a Goal 2
Exception to Goal 4, Forest Lands. Riverkeeper relies on the definition of “forest lands” in the
County’s Comprehensive Plan, which includes “forest lands in urban and agricultural areas that
provide urban buffers, wind breaks, wildlife and fisheries habitat, livestock habitat, scenic
corridors and recreational use.” Riverkeeper thus posits that “[f]orest lands on the property
include the Thompson parcel, land currently used for the production and processing of trees, and
forested areas within agricultural areas that provide wildlife and fisheries habitat.” (Columbia
Riverkeeper letter dated May 3, 2013 at 5 (internal citations omitted)).

But Riverkeeper’s argument misses a critical point. The land in question has not been
designated as a Goal 4 resource by the County’s Comprehensive Plan, and therefore does not
require a Goal 4 exception to remove the designation. For land to be a Goal 4 resource, the
County must designate it as Forest-Conservation in the Comprehensive Plan.4 In other words,
land is not Goal 4 Forest Land in Columbia County unless it has been designated as Forest-
Conservation. Once property has been designated as Forest-Conservation, a Comprehensive Plan

4 Land that is designated Forest-Conservation is zoned Primary Forest (PF-80) or
Forest-Agriculture (FA-80). (Columbia County Comprehensive Plan, Part IV., Policy 2). None
of the subject property contains PF-80 or FA-80 zoning.
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Amendment would be necessary to change that designation.5 Moreover, a Goal 2 exception
would also be required if the proposed amendment does not comply with Goal 4. Since none of
the subject property has been designated Forest-Conservation, an exception to Goal 4 is
unwarranted.

Even if an exception to Goal 4 were required, the Port properly amended its application to
request such an exception, and the County provided public notice of the requested Goal 4
exception. The Board finds that if an exception to Goal 4 is required, the application meets the
criteria for such an exception and adopts the same findings and conclusions the Board relied on
in support of its exception to Goal 3.

2. An Exception to Goal 11, Public Facilities and Services, is
Unwarranted Because the Application Does Not Propose Sewer
Facilities.

The Goal 2 Exceptions process requires an exception to Goal 11 for establishment or
extension of a new sewer line on rural land. OAR 660-004-0010(1)(c) states that the exceptions
process is applicable to “Goal 11 ‘Public Facilities and Services’ as provided in OAR 660-011-
0060(9). OAR 660-011-0060(9) further states, in part:

“A local government may allow the establishment of new sewer
systems or the extension of sewer lines not otherwise provided for
in section (4) of this rule, or allow a use to connect to an existing
sewer line not otherwise provided for in section (8) of this rule,
provided the standards for an exception to Goal 11 have been met,
and provided the local government adopts land use regulations that
prohibit the sewer system from serving any uses or areas other than
those justified in the exception.” (Emphasis added).

Thus, an exception to Goal 11 is only be required for a new or extended sewer system on
rural land. The Port’s application is for a Comprehensive Plan Amendment and Zone Change
and does not propose any development, including establishment or extension of sewer systems.
An exception to Goal 11 is therefore not required as part of this application. However, when
sewer systems are proposed in the future for the subject property, an exception to Goal 11 may be
required at that time. The RIPD zone is a rural zone, and any proposed sewer facilities will be
subject to the requirements of Goal 11.

5 Statewide Planning Goal 4 requires counties to inventory, designate, and zone
forest lands. Goal 4 defines forest lands as those lands acknowledged as forest lands as of the
date of adoption of the goal amendment. In accordance with Goal 4, Columbia County adopted
Part IV of its Comprehensive Plan. In that effort, it identified forest lands throughout the county,
and then classified and zoned them as such. The subject property does not include any land
acknowledged as forest lands as of the date of adoption of Goal 4.
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3. An Exception to Goal 14, Urbanization, is Unwarranted because the
Application is Subject to the Exceptions Provisions for Rural
Industrial Development.

Objectors challenge the application’s compliance with Part IX of the Comprehensive Plan
and Statewide Planning Goal 14, both of which address Urbanization. Because Part IX and Goal
14 prohibit urban development outside of acknowledged urban growth boundaries (UGBs),
objectors argue that industrial development is therefore prohibited on the subject property, which
is outside of a UGB, without an exception to Goal 14. The Port, on the other hand, argues that
such an exception is not required because rural industrial development receives a special
exemption from Goal 14 pursuant to OAR 660-004-0022(3), which provides specific criteria for
a Goal 2 Exception for Rural Industrial Development.

The Board agrees with the Port and adopts and incorporates herein by this reference the
reasoning expressed in the Port’s written testimony. (Gary Shepherd letter, dated May 27, 2013,
at 8-9). In the alternative, the Board also finds that even if a separate exception to Goal 14 were
required, sufficient facts and analysis in the record support such an exception. Specifically, OAR
660-014-0040(2) provides that a county can justify an exception to Goal 14 to allow urban
development of rural land if urban development is “necessary to support an economic activity
that is dependent upon an adjacent or nearby natural resource.” The County’s Comprehensive
Plan recognizes the need for large, isolated sites for heavy industry that are supported by
services, including multi-modal transportation. The application here is for the expansion of an
industrial park adjacent to a deep water port on the Columbia River to promote the shipment of
goods and thus meets the criterion.

OAR 660-014-0040(3) provides that to approve such an exception, a county must also
find:

“(a) That Goal 2, Part II (c)(1) and (c)(2) are met by showing that
the proposed urban development cannot be reasonably
accommodated in or through expansion of existing urban growth
boundaries or by intensification of development in existing rural
communities;

(b) That Goal 2, Part II (c)(3) is met by showing that the long-term
environmental, economic, social and energy consequences
resulting from urban development at the proposed site with
measures designed to reduce adverse impacts are not significantly
more adverse than would typically result from the same proposal
being located on other undeveloped rural lands, considering:

(A) Whether the amount of land included within the boundaries of
the proposed urban development is appropriate, and

Attachment 2 - Supplemental Findings Page 7

EXHIBIT 4

2014 Supplemental Findings EXHIBIT 4 Page 7



(B) Whether urban development is limited by the air, water, energy
and land resources at or available to the proposed site, and whether
urban development at the proposed site will adversely affect the
air, water, energy and land resources of the surrounding area.

(c) That Goal 2, Part II (c)(4) is met by showing that the proposed
urban uses are compatible with adjacent uses or will be so rendered
through measures designed to reduce adverse impacts considering:

(A) Whether urban development at the proposed site detracts from
the ability of existing cities and service districts to provide
services; and

(B) Whether the potential for continued resource management of
land at present levels surrounding and nearby the site proposed for
urban development is assured.

(d) That an appropriate level of public facilities and services are
likely to be provided in a timely and efficient manner; and

(e) That establishment of an urban growth boundary for a newly
incorporated city or establishment of new urban development on
undeveloped rural land is coordinated with comprehensive plans of
affected jurisdictions and consistent with plans that control the area
proposed for new urban development.”

To the extent that the objectors argue that the Port did not address the above criteria, the Board
finds that the application addressed all of the above criteria in its exception statement and
supporting testimony. In conclusion, the Board finds that an Exception to Goal 14 was not
required, but if it were, the application meets the criteria under OAR 660-014-0040(3) for the
same reasons that it meets the criteria under OAR 660-004-0020 and 660-004-0022(3) for a
reasons exception to allow industrial use of resource land.

E. The Application Complies with the Statewide Planning Goals 5, 6, 7 and 12.

Testimony in the record from multiple sources asserts that the application fails to comply
with Goals 5, 6, 7 and 12. For the reasons that follow, the Board finds that its approval of the
application subject to conditions complies with all criteria, including Goals 5, 6, 7 and 12.

Goal 5 (Open Space, Scenic and Historic Areas, and Natural Resources). As
discussed in the Staff Report, the subject property includes inventoried Goal 5 resources.
Specifically, the County’s Comprehensive Plan identifies portions of the property as waterfowl
habitat, wetlands, and fish habitat. The river-front parcels contain the most significant habitat,
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and thus, the Board has denied the application as to the two southern river-front parcels to ensure
protection of those Goal 5 resources. To the extent Goal 5 resources exist on the remainder of
the subject property, the existing Riparian Zone and wetland regulations will continue to apply to
ensure that any development will meet criteria designed to protect those resources. The
application does not propose the removal of the riparian zone or wetland mapping or the removal
of any inventoried Goal 5 resource. The Board thus finds that this objection lacks factual support
and that the application as approved complies with Goal 5.

Goal 7 (Areas Subject to Natural Hazards). Goal 7 provides: “Local governments will
be deemed to comply with Goal 7 for coastal and riverine flood hazards by adopting and
implementing local floodplain regulations that meet the minimum National Flood Insurance
Program (NFIP) requirements.” In 2010, the County adopted Ordinance 2010-6, “In the Matter
of Amending the Columbia County Zoning Ordinance, Section 1100, Flood Hazard Overlay
Zone, to comply with the National Flood Insurance Program Regulations.” The County’s Zoning
Ordinance thus currently complies with the Goal 7 requirements relating to floodplains. The
subject property has been zoned to comply with floodplain regulations in accordance with Goal
7, and any development will be required to meet those regulations. The Board finds that the
application as approved is consistent with Goal 7.

Goal 6 (Air, Water and Land Resources) and Goal 12 (Transportation) . The Board
finds that the application complies with Goals 6 and 12 for the reasons explained in the Staff
Report and the Port’s submittal by Gary Shepherd, dated October 29, 2013 (and supporting
documents referenced therein).

F. The Existing RIPD-Zoned Land at Port Westward is Insufficient to Meet the
County’s Industrial Land Needs

The Board heard testimony that the application should be denied because sufficient
vacant RIPD-zoned land already exists at Port Westward. The Port has argued that the land
referenced is largely under the control of PGE through a 99-year lease and is not readily available
for industrial development.6 Those leased lands accommodate power generating facilities and
accompanying uses, including buffers, designated wetlands and wetland mitigation. Objectors
argue that PGE’s control of the land does not preclude development of the land. Although PGE

6 As described in the Comprehensive Plan, in 1966, the Federal Government
deeded the old Beaver Army Terminal Ammunition Depots to the Port of St. Helens for
economic development. In 1967, the Port leased the property for 99 years to Westward
Properties, a subsidiary of Kaiser Aetna. In 1973, Portland General Electric (PGE) bought Kaiser
Aetna's leasehold and built Beaver Generating Plant. Other energy production uses have located
at Port Westward including Columbia Pacific Bio-Refinery and two natural gas turbine electrical
generators. PGE as leaseholder controls which uses it will allow on the leased property pursuant
to the terms of the 99 year lease.
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does indeed control much of the existing Port Westward property through its lease – and its
control of the property does not necessarily render the land unavailable for development – the
land under lease is still insufficient. As the Port has explained in its testimony, much of the
existing RIPD-zoned land at Port Westward is committed to development or is used as buffers,
wetland mitigation, easements, etc. The Board thus finds that although Port Westward currently
includes land available for industrial development, that land is not sufficient to meet the
County’s shortage of large-lot industrial land.

G. Although an Alternative Sites Analysis was not Required, the Applicant
Analyzed Alternative Sites in Accordance with the Exception Criteria.

The Board heard testimony that the application failed to meet the criteria for a Goal 2
Reasons Exception because the proposed industrial uses could be located elsewhere in the
County, Portland, and the region. They further argued that the Port failed to provide an
alternative sites analysis required by OAR 660-004-0020(2)(b)(C). Under that provision, the
applicant is required to perform a broad review of similar sites unless another party describes
specific sites that can more reasonably accommodate the proposed use. The rule further explains,
a “detailed evaluation of specific alternative sites is thus not required unless such sites are
specifically described, with facts to support the assertion that the sites are more reasonable[.]” In
this case, objectors broadly identified alternative sites, but did not describe facts to demonstrate
that the sites would be more reasonable. Accordingly, the Board finds that the Port was not
required to perform an alternative sites analysis.

But even if objectors had sufficiently described alternative sites, the Port nevertheless
provided an alternative sites analysis that meets the standard of OAR 660-004-0020(2)(b)(C).
The record includes extensive documentation on the shortage of large lot industrial sites in the
entire region. Reports from both private and public entities, from state and regional interests,
confirm the shortage. The record lacks evidence to support the objectors’ claims that other large
lot industrial lands capable of supporting heavy industrial, multi-modal dependent development
projects in an economic and efficient manner exist. The Port’s alternative sites analysis
demonstrates that objectors’ alternative sites are not comparable or suitable alternatives
economically, physically, geographically or otherwise. Port Westward and the proposed
expansion land benefits from existing infrastructure and services that need only be extended to a
new development site (rather than developing all new infrastructure) and an existing deep-water
port and multi-modal transportation support. No other property in the County can better and
more efficiently meet the industrial land need. The alternative sites therefore cannot more
reasonably accommodate the proposed use. The Board thus finds that the Port has met the
requirements OAR 660-004-0020(2)(b)(C).

H. Large-Scale Industrial Development Can Be Compatible with Farming.

The Board heard testimony that large scale industrial development is inherently
incompatible with farming – that the two cannot coexist. The Board heard testimony from the
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owner of Seely’s Mint Farm that his farm could coexist with certain uses but not others. The
Board also heard testimony that large-scale industrial development and farming can be
compatible, and in fact, farms and industrial uses have coexisted at Port Westward for decades.

ORS 197.732(2)(c)(D) and OAR 660-004-0020(2)(d) require an applicant to show that
proposed uses are compatible with adjacent uses or can be so rendered through measures
designed to reduce adverse impacts. The Board finds that in this case, compatibility can be
ensured in two ways. First, CCZO § 683.1 requires that future development applications on
RIPD-zoned land demonstrate that the proposed use is compatible with farming and adjacent
uses. Second, the Board has developed conditions of approval to address concerns raised by
farmers. For instance, one condition of approval requires development applications to provide an
agricultural impact assessment to demonstrate impacts on adjacent agricultural uses and propose
mitigation. The conditions of approval will run with the land, binding the property and future
users in a manner that exceeds the requirements of the Zoning Code.

III. Conclusion

Generally, Comprehensive Plan amendments involve the balancing of competing goals
and policies. For example, County and Statewide planning goals seek to preserve agricultural
land, but also recognize the importance of allowing for rural industrial development on those
lands when appropriate and justified. Such a situation requires the decision maker to balance
those competing goals and policies. The Board has done that here in reviewing the application,
evidence and testimony.

The Board concludes that the findings in the Staff Report dated September 11, 2013 that
are consistent with the Board’s decision and the above supplemental findings are supported by
substantial evidence in the record. Those findings support the Board’s conclusion that the
application as approved with conditions complies with the Comprehensive Plan and the
Statewide Planning Goals.
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COLUMBIA COUNTY BOARD OF COMMISSIONERS
PLANNING STAFF REPORT

September 11, 2013
Major Map Amendment

HEARING DATE: September 18 , 2013

FILE NUMBER: PA 13-02 & ZC 13-01

APPLICANT/ Port of St. Helens; Thompson Family
OWNERS: 100 E Street 4144 Boardman Ave. E

Columbia City, OR. 97018 Milwaukie, OR. 97267

Representative: Gary Shepherd, Port Attorney
Oregon Land Law
PO Box 86159
Portland, OR. 97286

SITE LOCATION: Port Westward Industrial Site - Adjacent to the east, south and west

TAX MAP NOS: 8N4W 16 00 500
8N4W 20 00 100, 200, 300
8N4W 21 00 300, 301, 400, 500, 600
8N4W 22 00 400, 500, 600, 700
8N4W 23 00 900
8N4W 23 B0 400, 500, 600, 700
8N4W 29 00 100

ZONING: Primary Agriculture - 80 (PA-80)

SITE SIZE: Approximately 957 acres Port owned = 786 acres
Thompson family owned = 171 acres

REQUEST: Add the above site to a Rural Industrial designation adjacent to the existing Port
Westward Industrial Park. This is a Major Map Amendment consisting of a Comprehensive
Plan Amendment to change property designated Agriculture Resource to Rural Industrial and a
Zone Change from Primary Agriculture - 80 (PA-80) to Rural Industrial - Planned Development
(RIPD).

APPLICATION COMPLETE: February 19, 2013 150-DAY DEADLINE: N/A ORS 215.427(6)
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APPLICABLE REVIEW CRITERIA:

Columbia County Zoning Ordinance Page

Section 680 Rural Industrial - Planned Development (RIPD) 3

Section 1502 Zone Changes (PA/ZC) 6
1502.1(A)(1) Consistency with the Comprehensive Plan 7
1502.1(A)(2) Consistency with Statewide Planning Goals 12

Criteria for a Goal 3 Exception 14
1502.1(A)(3) Adequacy of Public Facilities 24

Section 1600 Administration 25
Senate Bill 766 26

BACKGROUND:

The applicant’s purpose of this Major Map Amendment is to expand the Port Westward
Industrial Area to accommodate in the long term, future maritime and large lot industrial users
that will benefit from the moorage and deepwater access, existing services, energy generation
facilities and rail/highway/water transportation facilities. The subject property borders the
existing industrial zoned property to the south and wraps around to the west and east. To the
north is the Columbia River and Bradbury Slough, open to deep water navigation. The subject
property is comprised of 19 tax lots, generally flat, and undeveloped, consisting of individual
farmland plots generally used as cottonwood pulp, vacant pasture and mixed crop hayfield.

An expansion of the Port Westward Industrial Park(PWIP) is needed to accommodate the siting
and development of maritime and large scale industrial users, other than energy production
related uses. The need is for two basic reasons; first, almost all of the vacant and undeveloped
land already zoned industrial, is identified as wetlands; and, second Portland General Electric
(PGE) leases 95% of the existing industrial zoned land for future energy production uses. For
long range planning purposes, the County should acknowledge and preserve PGE’s large acreage
for energy production and buffer, while opening up this surrounding subject property to other
“port” related industrial users.

The National Wetlands Inventory (NWI) and County Beak maps only identify small plots of
wetlands on the subject property. The site is also identified as being within major water fowl
habitat according to the County’s Beak maps, and zone X, not in flood hazard, per FEMA FIRM
41009C0050 D, dated November 26, 2010.
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Even though the proposed expansion of the Port Westward Industrial Area seems very large, 957
acres, the State Land Conservation and Development (DLCD) acknowledges the site’s
uniqueness and comparative advantages. The Port Westward Industrial Park would be well
suited to attract large lot, maritime, rural industrial users.

This application is not for a specific use or development, but rather for a zone change to RIPD to
allow future uses other than agriculture. Moreover, as explained in this Staff Report, the only
uses allowed outright in the RIPD zone are farm uses and management, production and
harvesting of forest products. All other uses can only be allowed if approved by the Planning
Commission through a “Use Permitted Under Prescribed Conditions” review. If approved the
use will also be subject to Site Design Review.

REVIEW CRITERIA, FACTS, ANALYSIS & FINDINGS:

Columbia County Zoning Ordinance Section 680 Resource Industrial - Planned
Development (RIPD)

681 Purpose: The purpose of this district is to implement the policies of the
Comprehensive Plan for Rural Industrial Areas. These provisions are intended
to accommodate rural and natural resource related industries which:

.1 Are not generally labor intensive;

.2 Are land extensive;

.3 Require a rural location in order to take advantage of adequate rail and/or
vehicle and/or deep water port and/or airstrip access;

.4 Complement the character and development of the surrounding rural
area;

.5 Are consistent with the rural facilities and services existing and/or
planned for the area; and,

.6 Will not require facility and/or service improvements at significant public
expense.

The uses contemplated for this district are not appropriate for location
within Urban Growth Boundaries due to their relationship with the site
specific resources noted in the Plan and/or due to their hazardous nature.

Discussion Columbia County’s RIPD zone is unique to the state; there are very few similar
zones in Oregon. The Port of St. Helens in their application state they have been approached by
several different companies requiring large vacant industrial sites of 50 to 300 acres. Possible
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uses would be a combination of maritime and industrial users that will benefit from the existing
services, the moorage and deep water access, existing and future docks, the railroad and energy
facilities.

Finding 1: The Port of St. Helens stated goal is to attract companies looking to export, import,
process or manufacture goods with the intent of using the combination rail and maritime
capabilities at this site already improved with existing facilities. These types of future uses meets
the purpose of the zone, this criteria is satisfied.

RIPD 682 Permitted Uses:

.1 Farm use as defined by Subsection 2 of ORS 215.203.

.2 Management, production, and harvesting of forest products, including
wood processing and related operations.

Finding 2: Only agricultural and forest production & harvesting are allowed outright in the
RIPD zone. Any and all other industrial uses, while allowable, must be approved through
Section 683.1 and meet all of the conditions imposed under Section 683.1 below.

RIPD 683 Uses Permitted Under Prescribed Conditions: The following uses may be
permitted subject to the conditions imposed for each use:

.1 Production, processing, assembling, packaging, or treatment of
materials; research and development laboratories; and storage and
distribution of services and facilities subject to the following
findings:

A. The requested use conforms with the goals and policies of the
Comprehensive Plan - specifically those policies regarding rural
industrial development and exceptions to the rural resource land
goals and policies.

B. The potential impact upon the area resulting from the proposed
use has been addressed and any adverse impact will be able to
be mitigated considering the following factors:

.1 Physiological characteristics of the site (i.e., topography,
drainage, etc.) and the suitability of the site for the
particular land use and improvements;

.2 Existing land uses and both private and public facilities
and services in the area;
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.3 The demonstrated need for the proposed use is best met
at the requested site considering all factors of the rural
industrial element of the Comprehensive Plan.

C. The requested use can be shown to comply with the following
standards for available services:

.1 Water shall be provided by an on-site source of sufficient
capacity to serve the proposed use, or a public or
community water system capable of serving the proposed
use.

.2 Sewage will be treated by a subsurface sewage system, or
a community or public sewer system, approved by the
County Sanitarian and/or the State DEQ.

.3 Access will be provided to a public right-of-way
constructed to standards capable of supporting the
proposed use considering the existing level of service and
the impacts caused by the planned development.

.4 The property is within, and is capable of being served by, a
rural fire district; or, the proponents will provide on-site fire
suppression facilities capable of serving the proposed use.
On-site facilities shall be approved by either the State or
local Fire Marshall.

Discussion: Generally, expansion of the Port Westward industrial development would need to
be facilitated by and consistent with CCZO Section 683. Industrial development is not allowed
in the present PA-80 zoning. Although industrial uses are possible under the RIPD zone, further
review and approval by the Planning Commission, in a public hearing format, is required for any
proposed use other than agriculture or management & production of forest products. That review
is in the form of a Use Under Prescribed Conditions, which requires the mitigation of adverse
impacts among other things, and Site Design Review. The Planning Commission review would
take place before the issuance of any building permit in this zone. These subsequent land use
permits are beyond the scope of this Major Map Amendment, and the applicable design standards
and impacts of any proposed facility would be addressed at the time those permits are applied
for.

Finding 3: Resource Industrial-Planned Development (RIPD) is the proper zone in Columbia
County for which the applicant can achieve the objective of siting maritime and large lot
industrial uses. The application would expand, by 957 acres, an existing RIPD zone at Port
Westward.
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Continuing with Columbia County Zoning Ordinance Section 1502 Zone Changes

.1 Major map Amendments are defined as Zone Changes which require the
Comprehensive Plan Map to be amended in order to allow the proposed
Zone Change to conform with the Comprehensive Plan. The approval of
this type of Zone Change is a 2 step process:

A. The Commission shall hold a hearing on the proposed Zone
Change, either concurrently or following a hearing on the proposed
amendment to the Comprehensive Plan which is necessary to
allow the proposed zoning to conform with the Comprehensive
Plan. The Commission may recommend approval of a Major Map
Amendment to the Board of Commissioners provided they find
adequate evidence has been presented at the hearing
substantiating the following:

1. The proposed Zone Change is consistent with the policies of
the Comprehensive Plan;

2. The proposed Zone Change is consistent with the Statewide
Planning Goals (ORS 197); and

3. The property and affected area are presently provided with
adequate facilities, services, and transportation networks to
support the use, or such facilities, services and
transportation networks are planned to be provided
concurrently with the development of the property.

B. Final approval of a Major Map Amendment may be given by the
Board of Commissioners. The Commissioners shall hold a hearing
on the proposed Zone Change either concurrently or following a
hearing on the proposed Comprehensive Plan Amendment which
is necessary to allow the proposed zoning to conform with the
Comprehensive Plan. The Board may approve a Major Map
Amendment provided they find adequate evidence has been
presented substantiating the following:

1. The proposed Zone Change is consistent with the policies of
the Comprehensive Plan;

2. The proposed Zone Change is consistent with the Statewide
Planning Goals (ORS 197); and

3. The property and affected area are presently provided with
adequate facilities, services, and transportation networks to
support the use, or such facilities, services, and
transportation networks are planned to be provided
concurrently with the development of the property.
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Discussion: This Zone Change is a Major Map Amendment. The Planning Commission held a
public hearings on May 6, 2013 and May 20, 2013, and deliberated on June 17, 2013. The
Planning Commission voted 5-1 to recommend denial of the application. Chairman Guy
Letourneau signed the Planning Commission’s final order, which was then forwarded to the
Board. The Board of Commissioners hearing is scheduled for September 18, 2013 at the
Clatskanie High School. The Comprehensive Plan designation for the approximate 957 acre
subject property is AGRICULTURE RESOURCE, which will need to be changed to RURAL
INDUSTRIAL in order for the PA-80 to RIPD Zone Change to be possible in conformance with
the Comprehensive Plan.

(Continued discussion)
THE FOLLOWING POLICIES OF THE COUNTY’S COMPREHENSIVE PLAN APPLY TO
THIS PROPOSAL (THOSE NOT LISTED ARE NOT APPLICABLE):

Part II (Citizen Involvement): requires opportunity for citizens to be involved in all phases
of the planning process. Generally, Part II is satisfied when a local government follows the
public involvement procedures set out in State statutes and in its acknowledged
Comprehensive Plan and land use regulations. This has been done for this application and
explained further under Part III below.

Part III (Planning Coordination): requires coordination with affected governments and
agencies. The County provided notice of the hearing with the opportunity for comments to
the state DLCD, ODOT, ODOT Rail, ODFW, Oregon Department of Agriculture and
applicable agencies (e.g. Soil & Water Conservation District, Roadmaster, and the Clatskanie
RFPD), the Clatskanie - Quincy CPAC, and neighboring property owners within the
notification area. (This list is not intended to be exclusive) Any and all comments as of the
date of this report are presented under COMMENTS RECEIVED below near the end of this
Report. These notifications were sent to invite participation prior to the Planning
Commission and the Board of Commissioners public hearings.

The County is responsible for coordinating the plans of cities in its jurisdiction. However, in
this case, the subject property is not within any city’s Urban Growth Boundary.

For quasi-judicial Comprehensive Map Amendments and Zone Changes, the County’s land
use regulations, ORS 215.060 and ORS 197.610 require notice to the public and to the
Department of Land Conservation and Development (DLCD) and two public hearings, one
before the County Planning Commission and another before the Board of Commissioners.

Part V (Agriculture): The property contains a large area of Wauna Locola silt loam is
Class III w, considered high-valued farm soil. Because this soil type, plus others,
representing a significant portion of the subject property, staff concludes that the vast
majority of the soils on the site are high-value farmlands. See related discussion under
Statewide Planning Goals, Goal 3 (Agricultural Lands).
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Two sensitive crops have been identified as being produced in the immediate area:
blueberries and mint. Each has a long history of production and need specific conditions to
do well. Many of the sandy soils found within the subject area have a history of producing
high-yields of high-value crops. The ability to maintain these high-valued agricultural
production units is of prime importance for the county to not only sustain, but increase their
potential production. Their compatibility with potential industry nearby is discussed in
Finding 9 of this report

The goal of Part V of the Comprehensive Plan is to preserve agricultural land for agricultural
uses. This application would remove agricultural lands from the County’s inventory (zoned
PA-80). The County has approximately 55,000 acres of agricultural soil classifications of
Class I, II, or III; all is zoned for Primary Agriculture. Most of the good farm soils and
Primary Agriculture (PA-80) zone is located in the diked areas along the Columbia River.
The largest block of PA-80 zoned property is in the diked area of Scappoose and Sauvie
Island. Other significant areas include the Deer Island area north to Goble, the area just
downstream of Rainier and the north county Clatskanie area. In this north county Clatskanie
area, the county has zoned 16,927 acres as Primary Agriculture (PA-80). The north county
primary agricultural properties extends from Mayger down stream along the river to
Woodson and the Clatsop County line. Several drainage districts serve these agricultural
properties, including Beaver Drainage, Midland Drainage, Marshland, Webb, Magruder,
Woodson etc.. If this Plan Amendment is approved 957 acres would be removed from PA-
80 zoning, representing 5.6% of the total north county Clatskanie agricultural area. For the
county as a whole this loss of farm zoned property is just 1.7 % of the county’s total 55,000
acres of primary agricultural inventory.

Farming is an allowed use in the RIPD zone and there are fields currently under farm lease
that are zoned RIPD, and can remain so. But, if zoned RIPD, certain non-agricultural
industrial uses would likely be sited, given the site’s proximity to valuable Port Westward
Industrial Park. As such, this proposal will require an exception to Oregon Statewide
Planning Goal 3, as detailed below under Statewide Goal 3. The applicant’s proposed
exception document is attached to this staff report.

Part X (Economy): This goal generally regards economic strength and diversity in the
County. Though agricultural related practices contribute to the County’s economy, industrial
operations do too. In addition, industrial operations typically provide a tax base in greater
proportion to public services provided and result in more permanent jobs. Many residing in
the County commute outside its borders. Industrial land and the jobs it creates helps balance
the jobs to residence ratio (currently in favor of residences). Moreover, it is likely that the
future development resulting from this Major Map Amendment will be for maritime
exporting, which is itself an ingredient to economic growth of the state and region.

Good industrial sites are often determined by location factors. This is the case with Port

Page 8 of 28

EXHIBIT 5



Westward. As explained by the applicant, proximity to the Columbia River and existing
maritime infrastructure including docks, rail spurs, and private and public utility
infrastructure, as well as the Port’s facilities and services, makes the site valuable for
industrial use and economic development.

For these reasons, this proposal is in compliance with the goals and policies of Part X
Economy.

Part XII (Industrial Siting): This goal addresses the need for industrial land such as that
located at Port Westward. This part of the Comprehensive Plan also contains the basis for the
original Port Westward zoning for industrial use rather than farm use. Generally, the original
exception in the Plan to Statewide Planning Goal 3 for agriculture lands, per Goal 2, was
justified for Port Westward given need (e.g. economics, employment and the site’s unique
characteristics) and irrevocable commitment (pre-existing use of the land before the
Comprehensive Plan was adopted in 1984). This Major Map Amendment will allow
expansion of the site and as explained by the applicant, development of additional industrial
uses in this area will create new and continuous employment opportunities, promote
economic growth, and maximize existing public and private investments. In other words,
this is an expansion of a justified and important industrial site in the County and thus, this
proposal is in compliance with Part XIII Industrial Siting of the Comprehensive Plan.

Part XIII (Transportation): The goal of Part XIII is the creation of an efficient, safe, and
diverse transportation system to serve the needs of Columbia County residents. The two
most applicable objectives of Part XIII as it relates to this proposal are: 1) to utilize the
various modes of transportation that are available in the County to provide services for the
residents, and 2) to encourage and promote an efficient and economical transportation system
to serve the commercial and industrial establishments of the County.

Three modes of transportation apply to this proposal: waterborne, rail and auto/truck. The
Comprehensive Plan discusses how the Columbia River and its deep water access is one of
the County’s most valuable transportation resources. It also mentions that the Columbia
River is underutilized for this purpose. In addition, only certain parts of the County have
access to functional railroads. The subject property and Port Westward Industrial Park has
access to the Hwy 30 rail line operated by Portland & Western Railroad Inc. This Major Map
Amendment will provide the ability for rural industrial expansion of the Port Westward site,
which utilizes both the river access and rail route. Given the County’s overall dependance on
automobiles and trucks for transportation, the ability to use other modes of transportation
lessens the burden on the roads. Though roads will continue to be a means of accessing the
site as well, there are other existing options for addressing the impacts on local roads.

Early in the application process, Oregon Department of Transportation (ODOT) expressed
concern that a Transportation Impact Analysis (TIA) was not presented in the application.
The applicant immediately acquired the services of Lancaster Engineering to provide a TIA.
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At the time of the Planning Commission hearing, Lancaster’s TIA was in draft form.
Comments and concerns from the City of Clatskanie, Columbia County and the State ODOT
have now been incorporated into the TIA. The August 27, 2013 Transportation Impact
Analysis includes operational analysis on five intersections: Highway 30 at Nehalem Street,
Nehalem Street at 5th street, Highway 30 at Van Street, Highway 30 at Beaver Falls Road and
Highway 30 at Old Rainier Road (Alston/Mayger Road). These study intersections are
operating at acceptable levels and will continue to do so through the year 2033 planning
horizon or under a trip cap of 332 PM peak-hour trips for the subject property is reached.
Without knowing what industry will site on the subject property and its subsequent traffic
characteristics, Lancaster Engineering states that it is appropriate to establish a “trip cap” on
the subject property in order to limit the magnitude of traffic impacts from future
development. Since the trip cap will limit the development potential it also serves as a
reasonable “worst case” traffic scenario. If 332 or fewer PM peak-hour site trips are
generated by future development within the subject property, the impact intersections will
continue to operate acceptably without the need for operational or safety improvements.
Lancaster Engineering recommends that a traffic study be prepared for each new
development and impacts of both passenger car and heavy truck traffic be commensurate
with mitigation measures, established to improve local roads when needed. The City of
Clatskanie also has impacts on local roads.

Historically, the local roads that provide access to Hwy 30 have been improved sequentially
as new industrial uses are sited at the Port Westward Area. Through a Transportation
Improvement Agreement all new industrial site users contribute a proportional fee to the
County for local road improvements. These agreements were the catalyst for past substantial
improvements to Beaver Falls Road, Mayger Road and Kallunki Road with engineering work
on Hermo Road. Although the current local roads serving Port Westward are insufficient to
support new industrial development at the scale proposed by this application, any new
industrial user in the Port Westward Area will be required to pay a Transportation
Improvement Fee to address its uses and impacts on local transportation.

Part XIV (Public Facilities & Services): The goal of Part XIV is to plan and develop a
timely, orderly, and efficient arrangement of public services as a framework for urban and
rural development. The subject property is located adjacent to the Port Westward area, a
rural industrial park. There are no urban facilities within 6 miles of the proposal. Significant
investments have already been made in the Port Westward area’s services and facilities,
including water, sewer, new electrical substation, natural gas mainlines, and fire protection
services. The area also has existing rail systems and a full-service 1,250 foot dock. There are
also public and private energy transmission facilities in the Port Westward area. There is an
existing framework of facilities for allowing additional rural industrial development in the
area. Staff concurs that with this existing substantial investment in services and facilities
already in the area, an expansion of industrial land as proposed would be efficient from a
facilities and services standpoint. This proposal is consistent with Part XIV.
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Part XVI (Goal 5: Open Space, Scenic & Historic Areas, and Natural Resources): The
purpose of this Part is to protect cultural and natural resources. Three resources apply to this
site: 1) open space, 2) wildlife habitat and 3) wetlands.

The County is not aware of any cultural resources on the subject property. An older cultural
site was discovered near the river, fenced and protective signage placed to protect the area for
future excavation. This site is on the existing Port Westward Industrial Park. No cultural
sites are anticipated to be discovered on the subject property; however, if a site is discovered
the owner is required to contact the County and the State Historic Preservation Office.

Open space is not specifically inventoried in the County; though, most of the County is zoned
for resource PF-80, FA-80 or PA-80; and, the primary intent of this zoning is to conserve
resource lands for resource uses, but the resource zones also protect open space as a
secondary function. The subject property is zoned PA-80 and will be re-zoned to RIPD given
successful completion of this Major Map Amendment. Given the zoning designation alone,
open space could conceivably be compromised. However, in this case, the subject property is
already bordering RIPD Industrial zoning. Hence, any impact to open space should be
minimal. Open space is already compromised by this adjoining industrial area

With regards to wildlife, the site is identified as being within major waterfowl habitat.
Potential conflicting uses to waterfowl habitat generally apply to removal of water bodies
(e.g. streams and sloughs) and wetlands. The subject property does contain wetlands,
however there is no evidence this Major Map Amendment itself will compromise water fowl
habitat, though subsequent development if authorized could. Albeit, any development would
be subject to regulation of the County and other applicable agencies such as the Division of
State Lands and Oregon Department of Fish and Wildlife to address and mitigate any issues
when an application for a particular use is submitted.

Finally, and as already noted, the site does not contain any significant wetlands, however
there are some wetlands associated with crossing sloughs and drainage ways. The intensity
of development possible on RIPD zoned land is greater than PA-80; however, development
would be subject to regulation of the applicable agencies (e.g. County, Division of State
Lands, and the Army Corps of Engineers) to address and mitigate any wetland impacts. It is
likely that any development, if initially authorized, would require a wetland delineation to
determine wetland boundaries and potential impacts.

As there is no evidence to suggest this Major Map Amendment will compromise the
identified Goal 5 resources on the subject property, it complies with Part XVI.
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(Continued discussion) - Zoning Ordinance 1502.1(A)(2)

OREGON’S STATEWIDE PLANNING GOALS (similar to Comprehensive Plan Goals)

Goal 1 (Citizen Involvement): Goal 1 requires opportunity for citizens to be involved in all
phases of the planning process. Generally, Goal 1 is satisfied when a local government
follows the public involvement procedures set out in the statutes and in its acknowledged
Comprehensive Plan and land use regulations.

For quasi-judicial Comprehensive Plan Amendments and Zone Changes, the County’s land
use regulations, ORS 215.060 and ORS 197.610 require notice to the public and to the
Department of Land Conservation and Development (DLCD) and public hearings before the
County Planning Commission and Board of Commissioners. By complying with these
regulations and statutes, the County complies with Goal 1.

The County provided notice to DLCD on February 20, 2013 . Agency referrals were sent to
the Clatskanie-Quincy CPAC, Clatskanie RFPD, Soil & Water Conservation District, OSU
Agricultural Office, Clatskanie PUD, Oregon Department of Agriculture, Oregon ODOT,
Natural Resources Conservation Service, and the County Roadmaster and Assessor. Any and
all agency comments are under “COMMENTS RECEIVED” below. In addition, property
owners within the required notice area were notified of the Planning Commission hearing.
The first hearing was scheduled for April 1, 2013; however due to a lack of quorum, that
meeting was rescheduled. For this matter, before the Planning Commission, a second,
rescheduled and corrected notice was sent to property owners and affected parties on April
10, 2013. The first hearing before the Planning Commission was scheduled for May 6, 2013
and continued through May 20, 2013. The hearing before the Board of County
Commissioners is set for Wednesday, September 18, 2013 at 6:30 PM. The staff finds that
Goal 1 has been satisfied.

The County has received comments characterizing the location the hearing “unprecedented”
because it will be held in Clatskanie rather than the Board’s usual meeting location in St.
Helens. Such statements are a mischaracterization. The Board frequently holds hearings in
the community near the subject property, such as The Great Vow Zen Monastery conditional
use, which was held near its location in Clatskanie; the Port Westward Urban Renewal public
hearings, which were held near Clatskanie; re-zoning at the Vernonia Airport, which was
held in Vernonia, just to name a few. Contrary to the criticisms, the Board holds hearings in
the community near the subject property to encourage more public involvement, especially by
those who are most affected by the proposal. Also, the Board is holding their meeting in the
evening rather than at their normally scheduled 10 am, to make it easier for people to attend
and testify.
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Goal 2 (Land Use Planning), Part I: Goal 2, Part 1 requires that actions related to land use
be consistent with acknowledged Comprehensive plans of cities and counties. Consistency
with the applicable provisions of the acknowledged Columbia County Comprehensive Plan is
demonstrated within.

Goal 2, Part I also requires coordination with affected governments and agencies and an
adequate factual base. Affected agencies have been notified as explained under Goal 1,
above. The factual base supporting this application is described herein. Both County and
State laws and how this Major Map Amendment relates to and complies with them is
analyzed. For these reasons, the County finds that the requirements of Goal 2, Part I are met.

Goal 2 (Land Use Planning), Part II: Goal 2, Part II authorizes three different types of
exceptions: (1) physically developed (previously called “built”); (2) irrevocably committed;
and (3) reasons exceptions. Standards for taking these kinds of exceptions are set out in
LCDC’s rule interpreting the Goal 2 exceptions process, OAR 660, Division 4. Besides
addressing how a local government takes these kinds of exceptions in the first instance, the
rule sets out standards that apply when a local government proposes to change existing types
of uses, densities or public facilities and services authorized under prior exceptions.

In this case, the subject property will be changed from Agriculture Resource to Rural
Industrial and will require a Goal 3 exception. The physically developed and irrevocably
committed bases for exceptions are intended to recognize and allow continuation of existing
development. The subject property is not developed; therefore, the reasons exception apply
to this application. The applicants Goal 3 exception analysis is set forth as attached to this
report and analyzed below.

Goal 3 (Agricultural Lands):
This proposed plan amendment would re-zone to Rural Industrial and remove 957 acres from
farmland zoning. Goal 3 is to preserve and maintain agricultural lands. An exception to
Goal 3 is necessary to approve this Major Map Amendment. This requires findings for a
“reasons exception” pursuant to OAR 660-004-0020(2) and ORS 197.732(2), specifically
related to siting rural industrial development on resource land outside of an urban growth
boundary pursuant to OAR 660-004-0022(3).

Exception Criteria - ORS 197.732
197.732 Goal exceptions; criteria; rules; review. (1) A local government may adopt
an exception to a goal if: a) the land is physically developed, or b) the land is irrevocably
committed to another use, or
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ORS 197.732(2).c
(2) c) The following standards are met:

(A) Reasons justify why the state policy embodied in the applicable goals should
not apply;

(B) Areas which do not require a new exception cannot reasonably
accommodate the use;

C) The long term environmental, economic, social and energy consequences
resulting from the use at the proposed site with measures designed to
reduce adverse impacts are not significantly more adverse than would
typically result from the same proposal being located in areas requiring a
goal exception other than the proposed site; and

(D) The proposed uses are compatible with other adjacent uses or will be so
rendered through measures designed to reduce adverse impacts.

(3) “Compatible,” as used in subsection (2)c) of this section, is not intended as an
absolute term meaning no interference or adverse impacts of any type
with adjacent uses.

Finding 4: LCDC adopted rules more specific, to augment the above Statute. They are
incorporated in OAR 660-004-0020 & 0022 examined below. Those findings are incorporated
herein as applicable to (A) - (D) above.

The following Administrative Rule elaborates on how the provisions are to be met and adds
specificity on the above ORS 197.732(2.c).

OAR 660-004-0022(3) Rural Industrial Development
(3) Rural Industrial Development: For the siting of industrial development on
resource land outside an urban growth boundary, appropriate reasons and facts
may include, but are not limited to, the following:

(a) The use is significantly dependent upon a unique resource located on
agricultural or forest land. Examples of such resources and resource sites include
geothermal wells, mineral or aggregate deposits, water reservoirs, natural features,
or river or ocean ports;

Finding 5: The subject property is located outside of an urban growth boundary on designated
agricultural lands. It is adjacent to Port Westward Industrial Area which is strategically located
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along the Columbia River and a river port with existing industrial uses and facilities. The
location of the site on the Columbia River is extremely important to the local and regional
economy and to promote the proper location of river and port dependent industries. No other
industrial site having such qualities is available in Columbia County, making Port Westward a
unique resource.

(b) The use cannot be located inside an urban growth boundary due to impacts that
are hazardous or incompatible in densely populated areas; or

Finding 6: The applicant wants to be able to promote large lot industrial users that can take
advantage of the unique situation at Port Westward, close to both ship and rail transportation.
The Exception Document examines other industrial facilities in the City of St. Helens urban area,
the City of Astoria and others in the region; and, it concludes that the only Port of Portland may
have some large lot industrial land available. However, Port Westward is less than half the
distance to the Pacific Ocean than Port of Portland and other rural attributes give Port Westward
in Columbia County a comparative advantage. This criteria is met based on the attached
Exception Document and substantial evidence in the record.

c) The use would have a significant comparative advantage due to its location
(e.g., near existing industrial activity, an energy facility, or products available from
other rural activities), which would benefit the county economy and cause only
minimal loss of productive resource lands. Reasons for such a decision should
include a discussion of the lost resource productivity and values in relation to the
county's gain from the industrial use, and the specific transportation and resource
advantages that support the decision.

Finding 7: An expanded industrial zone at Port Westward would take advantage of the
existing facilities and infrastructure already installed by private investments and public
incentives. It would take advantage of location on a deep river port and rail access. The
Exception Document analyzes the details of significant comparative advantages of Port
Westward, including a prime location factor, existing facilities factor, current economic
conditions factor, industrial land shortages and the opportunity & value of expanded large lot
industrial areas. The county acknowledges these factors as being substantial evidence that the
location of industrial uses at Port Westward has a comparative advantage for industries needing
large vacant industrial sites with maritime opportunities. The lost resource, farm land, is
specifically detailed in the exception document. The economic benefit of industrial land verse
farm land is overwhelming in favor of industrial when comparing employment wages per acre
and revenue from local property taxes, etc.. In addition, the area proposed for re-zoning accounts
for a small fraction of the overall amount of land zoned for agricultural use in this north county
Clatskanie agricultural area. Of the 16,927 acres zoned primary agriculture in the north county
Clatskanie area, the subject 957 acres, is only 5.6% of the total. The impact of converting some
of this agricultural land to industrial use is minimized considering that 16,000 acres are left in
agricultural use in this north county Clatskanie diked area.
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660-004-0020
Goal 2, Part II C), Exception Requirements

(1) If a jurisdiction determines there are reasons consistent with OAR 660-004-0022
to use resource lands for uses not allowed by the applicable Goal or to allow public
facilities or services not allowed by the applicable Goal, the justification shall be set
forth in the comprehensive plan as an exception. As provided in OAR
660-004-0000(1), rules in other divisions may also apply.

(2) The four standards in Goal 2 Part II C) required to be addressed when taking an
exception to a goal are described in subsections (a) through (d) of this section,
including general requirements applicable to each of the factors:

(a) "Reasons justify why the state policy embodied in the applicable goals should not
apply." The exception shall set forth the facts and assumptions used as the basis for
determining that a state policy embodied in a goal should not apply to specific
properties or situations, including the amount of land for the use being planned and
why the use requires a location on resource land;

Finding 8: The reasons set out in the exception document state why the applicable goal of
protecting/preserving agricultural land should not apply to this land immediately adjacent to Port
Westward. They include the fact that this land is uniquely situated by a river port that is already
served by water, sewer and local roads, and the exception site has capability of being served by
US Hwy 30 and a major freight rail corridor. Other factors supportive of good reasons include
the ability for the county to take advantage of their most important transportation asset, the
Columbia River for shipping transport. The centralization of industrial employment at this
strategic location makes good planning sense and reduces future energy costs of having industry
site haphazardly along the river. There is a documented shortage of large lot industrial sites in
Oregon. By answering this shortage and providing vacant land for industrial development, the
county would be capable of securing potential base employment jobs where the wage income is
generated by out-of-county capital. Opening and taking advantage of trade opportunities in the
Pacific Rim is advantageous to the county and region. The staff finds that there are sufficient
reasons why this agricultural land should be used for industrial purposes and incorporates the
attached exception document that more fully explains the reasons.

Continuing with OAR 660-004-0020

(b) "Areas that do not require a new exception cannot reasonably accommodate the
use". The exception must meet the following requirements:

(A) The exception shall indicate on a map or otherwise describe the location of
possible alternative areas considered for the use that do not require a new
exception. The area for which the exception is taken shall be identified;

Page 16 of 28

EXHIBIT 5



(B) To show why the particular site is justified, it is necessary to discuss why other
areas that do not require a new exception cannot reasonably accommodate the
proposed use. Economic factors may be considered along with other relevant
factors in determining that the use cannot reasonably be accommodated in other
areas. Under this test the following questions shall be addressed:

(I) Can the proposed use be reasonably accommodated on nonresource land that
would not require an exception, including increasing the density of uses on
nonresource land? If not, why not?

(ii) Can the proposed use be reasonably accommodated on resource land that is
already irrevocably committed to nonresource uses not allowed by the applicable
Goal, including resource land in existing unincorporated communities, or by
increasing the density of uses on committed lands? If not, why not?

(iii) Can the proposed use be reasonably accommodated inside an urban growth
boundary? If not, why not?

(iv) Can the proposed use be reasonably accommodated without the provision of a
proposed public facility or service? If not, why not?

C) The “alternative areas” standard in paragraph B may be met by a broad review of
similar types of areas rather than a review of specific alternative sites. Initially, a
local government adopting an exception need assess only whether those similar
types of areas in the vicinity could not reasonably accommodate the proposed use.
Site specific comparisons are not required of a local government taking an exception
unless another party to the local proceeding describes specific sites that can more
reasonably accommodate the proposed use. A detailed evaluation of specific
alternative sites is thus not required unless such sites are specifically described, with
facts to support the assertion that the sites are more reasonable, by another party
during the local exceptions proceeding.

Finding 9: There are no non-resource lands available in Columbia County at the scale needed
to to satisfy large industrial users or that have the competitive advantages as Port Westward. At
the time of initial zoning, the County zoned all large lots in the the county as either Primary
Forest or Primary Agriculture because they were not already committed to more intense
development. For alternatives, the attached exception document examines the Port Westward
Industrial Park itself, other Port of St. Helens properties, the Port of Astoria, Port of Coos Bay
and the Port of Portland. This examination concludes that there is a shortage of readily zoned
industrial sites. Testimony at the Planning Commission hearing took issue with the Port’s
alternative locations and proposed specific alternatives to taking an exception on the subject
property adjacent to the Port Westward. The original exception document has been modified to
address the issue raised in testimony. Areas in Urban Growth Boundaries in Columbia County
do not have extensive industrial lands with water/rail transport availability that are not already in
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use. With the inclusion of the Exception Document, the county finds that this criteria is met.

Continuing with OAR 660-004-0020

c) “The long-term environmental, economic, social and energy consequences
resulting from the use at the proposed site with measures designed to reduce
adverse impacts are not significantly more adverse than would typically result from
the same proposal being located in areas requiring a goal exception other than the
proposed site.” The exception shall describe: the characteristics of each alternative
area considered by the jurisdiction in which an exception might be taken, the typical
advantages and disadvantages of using the area for a use not allowed by the Goal,
and the typical positive and negative consequences resulting from the use at the
proposed site with measures designed to reduce adverse impacts. A detailed
evaluation of specific alternative sites is not required unless such sites are
specifically described with facts to support the assertion that the sites have
significantly fewer adverse impacts during the local exceptions proceeding. The
exception shall include the reasons why the consequences of the use at the chosen
site are not significantly more adverse than would typically result from the same
proposal being located in areas requiring a goal exception other than the proposed
site. Such reasons shall include but are not limited to a description of: the facts used
to determine which resource land is least productive, the ability to sustain resource
uses near the proposed use, and the long-term economic impact on the general
area caused by irreversible removal of the land from the resource base. Other
possible impacts to be addressed include the effects of the proposed use on the
water table, on the costs of improving roads and on the costs to special service
districts;

Finding 10: Any proposed use, of a prospective tenant, will need to meet or exceed the
existing state and federal environmental laws. Reviews of siting an industry at the newly re-
zoned property would be processed and decided in a public hearing format. In addition to
existing laws, conditions imposed by the County on this exception area - such as traffic impacts,
impacts to wetlands, impacts to the air & ground and impacts to surrounding uses will be
reviewed; and, the use will either be not allowed or the impacts minimized through conditions
imposed. The analysis of economic consequences including better paying wages and a larger tax
base, supports the zone change. This concept is carried forward into the social consequences, in
that citizens will have more money to spend locally, thereby creating a higher standard of living,
which will in turn benefit other related industries and businesses. An energy related consequence
would include better usage of existing facilities on site including large grid electrical power and
abundant natural gas. This application supports consolidation of large scale industrial services at
Port Westward. Based on the analysis in the exception document staff finds that the application
is supported by consideration of the long term environmental, energy, social and energy
consequences.
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Continuing with OAR 660-004-0020

(d) "The proposed uses are compatible with other adjacent uses or will be so
rendered through measures designed to reduce adverse impacts.” The exception
shall describe how the proposed use will be rendered compatible with adjacent land
uses. The exception shall demonstrate that the proposed use is situated in such a
manner as to be compatible with surrounding natural resources and resource
management or production practices. "Compatible" is not intended as an absolute
term meaning no interference or adverse impacts of any type with adjacent uses.

Finding 11: The adjacent uses to the subject property are industrial to the north and
agriculture/farming to the south. Any proposed uses in this new industrial zone will need to be
compatible with both adjoining uses, industrial and farming. These criteria will be reviewed at
site design review prior to releasing a building permit. There has been a substantial amount of
testimony received from the farm community pertaining to whether this new industrial zone
would allow uses that are incompatible with crops in nearby fields. Most testimony expressed a
fear that the most despicable industrial uses may site next to them. The farm community does
not have problems with the uses already in existence at Port Westward. As such, some lands that
are zoned for industrial use at Port Westward are leased for agricultural purposes and can remain
so. It is impossible for the applicant to show how every possible industrial use could or would be
considered compatible with adjoining farm uses, even with an exhaustive list of mitigating
measures. For this reason and to be in compliance with this criteria, staff believes that before a
development permit is issued, each new use should be reviewed for compatibility with adjacent
farm uses. The applicant has proposed that the following conditions be imposed to ensure
measures are in place to reduce adverse impacts:

1) The habitat of threatened and endangered species shall be evaluated and protected as
required by law.
2) Alterations of important natural features, including placement of structures shall maintain
the overall values of the feature.
3) All development adjacent to land zoned PA-80 shall include buffers that are established and
maintained between the industrial uses and adjacent land uses, including natural vegetation and
where appropriate, fences, landscaped areas and other similar types of buffers.
4) When possible the area of the site that is not developed for industrial uses or support shall
be left in a natural condition or in resource (farm) production.
5) Controls, including suppression and requiring hard surfaces, shall be employed to mitigate
dust caused by industrial uses that may emanate from the site and traffic to the site.
6) Site run-off shall be controlled and any harmful sediment shall be contained or otherwise
treated before being released to ensure potential impacts to irrigation equipment and area water
quality (both ground and surface) are controlled.
7) The industrial use impact on the water table shall be monitored to ensure that the water
table can be maintained and managed as it historical is done.
8) Railroad crossings shall be managed consistently with federal law regulating crossing to
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reduce crossing delays.
9) Development applications shall include an agricultural impact assessment report that shall
analyze adjacent agricultural uses and practices and demonstrate that impacts from the proposed
use are mitigated. The report shall include a description of the type and nature of the agricultural
uses and farming practices, if any, which presently occur on adjacent lands zoned for farm use,
type of agricultural equipment customarily used on the property, and wind pattern information.
The report shall include a mitigation plan.

Staff recommends the above measures be incorporated into conditions for the siting of any future
industrial use. With the above referenced conditions this criteria can be met.

Continuing with Oregon’s Statewide Planning Goals

Goal 4 (Forest Lands): The County finds this goal is not applicable. The subject property is
not forest land. The applicant submitted an exception to forest lands. The Board may
include it if wanted, but staff does not believe it is necessary.

Goal 5 (Open Spaces, Scenic and Historic Areas and Natural Resources): This goal
addresses the conservation and protection of both natural and cultural resources. There does
not appear to be any inventoried cultural, historic or scenic resources on the subject property.
Three natural resources apply to this site: 1) open space, 2) wildlife habitat and 3) wetlands.
These are addressed under Part XVI of the Comprehensive Plan. As this Major Map
Amendment complies with Part XVI of the Comprehensive Plan, it also complies with
Statewide Goal 5. (See discussion Part XVI , page 9)

Goal 6 (Air, Water and Land Resources Quality): Goal 6 addresses the quality of air,
water and land resources. In the context of Comprehensive Plan Amendments, a local
government complies with Goal 6 by explaining why it is reasonable to expect that the
proposed uses authorized by the plan amendment will be able to satisfy applicable federal and
state environmental standards, including air and water quality standards.

The proposed plan amendment and zone change would allow rural industrial uses in addition
to resource uses, as allowed currently. As a matter of county ordinance, any future
development would be required to comply with Federal, State and local laws, which are
intended to minimize environmental impacts. The Clean Water Act and Clean Air Act are
examples. Given the standards to which future development would be subject, including
those applicable to Site Design Reviews, Uses Under Prescribed Conditions and Building
Permits, staff finds that the requirements of goal 6 are met.

Goal 7 (Areas Subject to Natural Disasters and Hazards): Goal 7 deals with development
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in places subject to natural hazards. It requires that jurisdictions apply “appropriate
safeguards” when planning for development there.

In this case, there are no specific identified natural hazards. FEMA FIRM Map 41009C0050
D, dated November 26, 2010, identifies the property in zone X, which is not subject to
floodplain regulations. In addition the property is within Seismic Zone D1 (formerly zone 3),
which applies to building regulations. These would apply at time of development.

The County finds that the requirements of Goal 7 are met.

Goal 8 (Recreational Needs): This goal calls for a government to evaluate its areas and
facilities for recreation and develop plans to deal with the projected demand for them. The
subject property has not been planned for recreational opportunities. This Major Map
Amendment will not compromise the recreational needs of the County citizenry and thus,
meets the requirements of Goal 8.

Goal 9 (Economic Development): While Goal 9 applies only to urban and unincorporated
lands inside urban growth boundaries, this Major Map Amendment, will nonetheless, help
promote the County’s economic strength. This is explained under Part X (Economy) and the
Reasons Exception attached to this report. Though technically not applicable, the County
finds that the overall intent of Goal 9 is met.

Goal 10 (Housing): The County finds that Goal 10 is not applicable. Goal 10 applies inside
urban growth boundaries. In addition, this Major Map Amendment will not result in a loss or
gain of dwelling units.

Goal 11 (Public Facilities and Services): Goal 11 requires local governments to plan and
develop a timely, orderly and efficient arrangement of public facilities and services. It further
provides that urban and rural development “be guided and supported by types and levels of
services appropriate for, but limited to, the needs and requirements of the urban, urbanizable
and rural areas to be served.”

The applicant’s response is: “Port Westward has developed public facilities and services for
rural industrial development. The area also provides access to the Columbia River by
existing docks, and access to rail transport. Rural industrial development in the Port
Westward area is orderly and efficient in that it groups development around existing services
and provides the benefits of a planned development area. Thus the application is consistent
with Statewide Planning Goal 11.”

Staff concurs with the applicant and finds that the proposal complies with Goal 11.

Goal 12 (Transportation): Goal 12 requires local governments to “provide and encourage a
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safe, convenient and economic transportation system.” Goal 12 is implemented through
LCDC’s Transportation Planning Rule (TPR), OAR 660, Division 12. The TPR requires that
where an amendment to a functional plan, an acknowledged comprehensive plan, or a land
use regulation that would significantly affect an existing or planned transportation facility’s
functional capacity, the local government shall put in place measures to assure that allowed
land uses are consistent with the identified function, capacity, and performance standards of
the facility.

Transportation issues were discussed earlier under the County Comprehensive Plan Part XIII
Transportation. In current zoning PA-80, resource farm uses and some limited residential
uses are allowed. Other potential uses include schools and churches. Aside from schools and
churches, these land uses are not intense and would have a minimal traffic/transportation
impact. If the proposal were approved and the subject property zoned RIPD, industrial uses
could be sited and could potentially have a significant impacts on the surrounding
transportation network. But, restrictions are in place by the RIPD zone that the new
industrial uses must be rural and land extensive. They are generally not labor intensive as
with high traffic volume generators from the working force (except for perhaps during
construction). With this “rural” industrial zone a typical build-out traffic impact of the
zoning district would be significantly less than in a typical urban industrial property.

Lancaster Engineering, on behalf of the applicant, submitted a preliminary Traffic Impact
Analysis (TIA) for the proposed Plan Amendment on May 6, 2013. Comments from State
ODOT, Columbia County and the City of Clatskanie were incorporated into the present
August 27, 2013 Transportation Impact Analysis (TIA) for the proposed Port Westward
expansion. A traffic analysis is difficult when a specific industrial uses are not identified for
the subject property. Lancaster Engineering, together with State ODOT, Columbia County
Road Department and the Public Works of Clatskanie, agree that a “Trip Cap” be established
for a worst case scenario. Lancaster Engineering determined that the study intersections are
currently operating satisfactorily, but would need operational or safety improvements when
the subject new industrial area produced 332 PM peak-hour trips or more. When this trip
cap level of traffic generation is reached there will be a need for an additional TIA and
possible mitigating improvements to the intersections to bring them to acceptable
performance. The Report analyzes intersections with state regulated highways. Specifically
the TIA analyzes five intersections, including Highway 30 at Nehalem Street, Nehalem at 5th

Street, Highway 30 at Van Street, Highway 30 at Beaver Falls Road, and Highway 30 at Old
Rainier Road (Alston Mayger Road.

The State ODOT comment and concern about the “trip cap” proposed by the August 27, 2013
TIA, the County and ODOT needs to determine how the trip cap identified will be monitored
and enforced. ODOT and Lancaster recommends a condition be imposed:

“A traffic study be prepared for each future development within the subject
property to determine the number of trips generated, likely travel routes, impacts
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on both passenger car and heavy truck traffic. These TIA analysis would also be
used to ensure that the number of trips generated and accumulative trips do not
exceed the trip cap.”

To ensure that all traffic impacts are minimized with each new development on our local
roads, including in the City of Clatskanie; roads will need improvements commensurate with
a new development impact. The County has historically imposed a Traffic Improvement Fee
on new development in the Port Westward area.

With the above referenced conditions the Transportation Planning Rule requirements is
satisfied.

Goal 13 (Energy Conservation): Goal 13 directs cities and counties to manage and control
land and uses developed on the land to maximize the conservation of all forms of energy,
based on sound economic principles.

The applicant’s response is: “The application is consistent with Statewide Planning Goal 13
in that it will promote consolidation of industrial services in the Port Westward area and
conserve energy that would otherwise be expended developing these services elsewhere.”

.
In addition, as already explained in this report, the expansion of the Port Westward site will
help enhance the County’s economy, specifically the north part of the County. This will
provide local jobs and help balance the jobs/dwellings ratio. Currently, many County citizens
travel outside the County to work. Having more local jobs promotes energy conservation as
it tends to result in less vehicle miles traveled.

For the above reasons, the County finds that the proposal complies with Goal 13.

Goal 14 (Urbanization): The County finds that Goal 14 is not applicable. The proposed
amendments do not authorize urban uses on rural lands or otherwise convert rural land to
urban uses.

Goal 15 (Willamette River Greenway): The County finds that Goal 14 is not applicable.
The site is not near the Willamette River.

Goals 16 - 19 (Coastal State-Wide Planning Goals): These Goals do not apply to Columbia
County as it is not a coastal jurisdiction.

Continuing with Columbia County Zoning Ordinance CCZO
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CCZO 1502.1(A) (3):

3. The property and affected area are presently provided with
adequate facilities, services, and transportation networks
to support the use, or such facilities, services and
transportation networks are planned to be provided
concurrently with the development of the property.

Discussion: The Port Westward Industrial Park immediately to the north of the subject
property has a full service of facilities available for potential industrial users. These facilities can
easily be provided to the subject property in association with a particular development. The
infrastructure framework for additional rural industrial development has been well planned by the
Port and other industrial users in the vicinity. Existing facilities include water systems and fire
protection services, county roads to provide access to Hwy 30, rail lines running within the site
and through to connect the mainline Hwy 30 corridor, electrical service new substation, fiber
optics, industrial sized natural gas lines, electric power plants, and a 1250 foot dock with deep
water access.

There is no evidence that there will be any inadequacies of facilities, services and transportation
networks for development subsequent to the Major Map Amendment. Any new development
within the Port Westward Industrial site would not be allowed unless there were facilities that
could adequately accommodate it. When a prospective industry submits plans for development,
the facilities necessary are identified and extended or otherwise provided in conjunction with
development.

Finding 12: Based on the discussions above on the Comprehensive Plan criteria and as
presented in the application and submittal of noted items, this Major Map Amendment is
consistent with the County’s Comprehensive Plan.

Finding 13: Based on the discussions above on Statewide Goals and as presented in the
application with the submittal of noted items, this Major Map Amendment is consistent with
Oregon’s Statewide Planning Goals.

Finding 14: Based on the discussions above in this Report and as presented in the application,
the property and affected area is presently provided with adequate facilities, services, and
transportation networks to support any use allowed by the RIPD zone, and that this Major Map
Amendment will not compromise such facilities, services and transportation networks, with
conditions imposed.

Continuing with Columbia County Zoning Ordinance Section 1502 Zone Changes
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1502 .3 Alternate Zones: If the Commission determines that a zone other than
the one being proposed will adequately allow the establishment of the
proposed use, the Commission may substitute the alternate zone for
the proposed zone in either the Major Map Amendment or the Minor
Map Amendment procedures.

Discussion: This Major Map Amendment would bring the subject property to a designation of
Rural Industrial and zoning to Rural Industrial - Planned Development (RIPD). This same
designation and zoning borders the property on three sides, and there is no other adjacent
designation and zoning other than Agricultural Resource and Primary Agriculture - 80 (PA-80).

Finding 15: Staff does not recommend the substitution of another designation or zone for this
Major Map Amendment request.

Continuing with Columbia County Zoning Ordinance Section 1600 Administration

1605 Zone Change - Major Map Amendment: The hearing for a major map
amendment shall follow the procedure established in Section 1505,
1502. 1, 1502 1A and 1502 1B. This hearing cannot result on the
approval of a major map amendment. The Commission may make a
recommendation to the Board of County Commissioners that such a
zone change be granted. Approval by the majority of the Commission
is necessary in order to make recommendation to the Board of
Commissioners. The Board of Commissioners hearing on the
proposed zone change-major map amendment will be on the record
unless a majority of the Board votes to allow admission of new
evidence.

Discussion: The Planning Commission made a recommendation for denial of this application
for a Major Map Amendment. The Board of County Commissioners, who have the decision
making authority, will hold a hearing on September 18, 2013 at the Clatskanie High School.

Continuing with Senate Bill 766

Public testimony at the Planning Commission raised concerns over the potential affect of Senate
Bill 766 if the subject property is re-zoned to RIPD, specifically, the concern that SB 766 would
remove the local review of future industrial uses at the site. SB 766, which was passed in 2011
to advance job creation on industrial lands, provides two separate programs: one for the
designation of “industrial development projects of state significance” and another for the
designation of “regionally significant industrial sites.” An applicant must apply to the State
Economic Recovery Council (ERRC) for either the state or regional significance designation.
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The impact on local government is different for each designation. For the industrial development
projects of state significance, review of compliance with land use regulations, including local
regulation, is done at the state level by ERRC. Land use review of development of regionally
significant industrial sites, on the other hand, remains with the local governments. Although
review of a regionally significant site remains with the local government, the review process in
general differs in that it is expedited, as provided in ORS 197.365 and 197.370, and appeal to the
Oregon Court of Appeals rather than LUBA.

Here, the subject property has not been designated as either a state or regionally significant site.
The applicant has stated that it will apply for the regionally significant designation for Port
Westward. ERRC will be designating only five to fifteen regionally significant sites in the state.
As explained, even if Port Westward receives such a designation, the County will be reviewing
future industrial uses for compliance with land use regulations.

AGENCY COMMENTS RECEIVED:

City of Clatskanie: Several comments, have no objection to its approval as submitted.
Clatskanie-Quincy CPAC: (no response)
Clatskanie RFPD: No objection.
Soil & Water Conservation District: Comment # 87 on list, opposed the application negative
affects on farming and riparian areas.
Lower Columbia Watershed Council: (no response)
Oregon ODOT: Several comments, agrees with a trip cap, but would like to discuss monitoring
and enforcement of the trip cap.
Oregon ODOT Rail: Letter dated March 5, 2013, pertaining to rail extensions safety. See
attached comments #8.
Oregon Department of Agriculture: Comment # 25 Excellent farm soils, good for high yields.
Oregon DLCD: Comment #91 generally supportive of Plan Amendment, must made adequate
findings
Natural Resources Conservation Service: (no response)
County Roadmaster: No objection. Future developers will incur all costs for needed road
improvements.
County Assessor: (no response)
County Sanitarian: (no response)
County Building Official: Has no objection to its approval as submitted.
City of Clatskanie: Strongly in favor of approval.

The Planning Division forwarded 198 comments to the Board. The cover index “Port of St. Helens
Comments Submitted”, 7 pages, lists by number the comments received in chronologic order.
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CONCLUSION, & RECOMMENDED DECISION & CONDITIONS:

Based on the facts, findings and comments herein, the Planning Director recommends approval of
this Major Map Amendment to re-designate the site from Agriculture Resource to Rural Industrial
and to amend the Zoning Map of the Columbia County Zoning Ordinance to re-zone the subject
property from Primary Agriculture - 80 (PA-80) to Rural Industrial - Planned Development (RIPD),
with the following conditions:

1) Prior to an application for development of a new use, the applicant/developer shall
submit a Site Design Review and an RIPD Use Under Prescribed Conditions as required by
the Columbia County Zoning Ordinance.

2) To ensure adequate transportation operation, future developments proposed for the
subject property shall not produce more that 332 PM peak-hour trips without conducting a
new Traffic Impact Analysis with recommendations for operational or safety mitigation.

3) A traffic study be prepared for each proposed future development within the subject
property to determine the number of trips generated, likely travel routes, impacts on both
passenger car and heavy truck traffic. These TIA reports would also be used to ensure that
the number of trips generated and accumulative trips do not exceed the trip cap.

4) To ensure compatibility with adjoining agricultural uses the applicant/developer of new
industrial uses shall comply with the following:

A) The habitat of threatened and endangered species shall be evaluated and
protected as required by law.
B) Alterations of important natural features, including placement of structures
shall maintain the overall values of the feature.
C) All development adjacent to land zoned PA-80 shall include buffers that are
established and maintained between the industrial uses and adjacent land uses,
including natural vegetation and where appropriate, fences, landscaped areas and
other similar types of buffers.
D) When possible the area of the site that is not developed for industrial uses or
support shall be left in a natural condition or in resource (farm) production.
E) Controls, including suppression and requiring hard surfaces, shall be employed
to mitigate dust caused by industrial uses that may emanate from the site and traffic
to the site.
F) Site run-off shall be controlled and any harmful sediment shall be contained or
otherwise treated before being released to ensure potential impacts to irrigation
equipment and area water quality (both ground and surface) are controlled.
G) The industrial use impact on the water table shall be monitored to ensure that
the water table can be maintained and managed as it historical is done.
H) Railroad crossings shall be managed consistently with federal law regulating
crossing to reduce crossing delays.
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I) Development applications shall include an agricultural impact assessment report
that shall analyze adjacent agricultural uses and practices and demonstrate that
impacts from the proposed use are mitigated. The report shall include a description
of the type and nature of the agricultural uses and farming practices, if any, which
presently occur on adjacent lands zoned for farm use, type of agricultural equipment
customarily used on the property, and wind pattern information. The report shall
include a mitigation plan for any negative impacts identified.

5) The types of industrial uses for the subject Plan Amendment shall be limited to the uses,
density, public facilities & services and activities to, only those that are justified in the
exception.

ATTACHMENTS: Exception Document
Comments received under separate cover
Vicinity map, aerial map with boundaries
Application and maps in separate document
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PORT WESTWARD EXPANSION AREA EXCEPTION STATEMENT 

A. Introduction 

 

In 2013 the Port of St. Helens (the Port), on behalf of itself and the Thompson family (Guy R. 

Thompson, Elizabeth Boswell, Robert Thompson, David Thompson and Rodger Thompson), 

submitted an application to Columbia County (the County) seeking a Major Comprehensive Plan 

Map Amendment to reclassify land adjacent to the existing Port Westward Industrial Park (Port 

Westward) from Agricultural Resource to Resource Industrial. The application also sought to 

rezone that land from Primary Agriculture-80 Acres (PA-80) to Resource Industrial-Planned 

Development (RIPD) for inclusion in the Port’s industrial park at Port Westward. The subject 837-

acre tract is directly adjacent to the existing Port Westward Industrial Park, which is already zoned 

RIPD. Because of its current agricultural zoning, the County was required to take an exception to 

Statewide Planning Goal 3 (Agricultural Lands) as part of the rezone and accompanying 

comprehensive plan amendment. The application was approved by Columbia County in 2014, 

granting an exception to Goal 3, rezoning the subject area to RIPD and authorizing those uses 

permitted in the RIPD zone under the County’s regulations.  

 

That decision was appealed to the Oregon Land Use Board of Appeals (LUBA). LUBA remanded 

the decision, in part, identifying areas in which the record and findings provided insufficient 

justification for taking a Goal 3 exception and rezoning the exception area to RIPD. In response to 

the remand, the Port modified its land use application consistent with the direction provided by 

LUBA. As approved, the exception granted on remand relies solely on OAR 660-004-0020(3)(a) 

as justification for taking an exception to Goal 3, which allows for the exception if “[t]he use is 

significantly dependent upon a unique resource located on agricultural or forest land. Examples of 

such resources and resource sites include . . . river or ocean ports.” Specifically, the Port has 

identified the deepwater port, with its existing dock facilities at Port Westward, as the unique 

resource justifying an exception to Goal 3. 

 

Similarly, as suggested by LUBA, on remand the number of approved uses in the exception area 

was reduced, from all uses authorized under Columbia County Zoning Ordinance (“CCZO”) 

Section 680 to the following five: 

 

 Forestry and Wood Products processing, production, storage, and transportation 

 Dry Bulk Commodities transfer, storage, production, and processing 

 Liquid Bulk Commodities processing, storage, and transportation 

 Natural Gas and derivative products, processing, storage, and transportation 

 Breakbulk storage, transportation, and processing 

  

The record includes a technical report (the “Mackenzie Report”) that: 1) provides a comprehensive 

analysis supporting a Goal 3 exception under OAR 660-004-0022(3)(a); 2) supports the conclusion 
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that the narrowed list of five approved uses listed above are in fact rural industrial uses; and 3) 

provides an in-depth alternative sites analysis in light of the single OAR 660-004-0022(3)(a) 

justification for the Goal 3 exception put forward on remand, namely the deepwater port at Port 

Westward. 

 

B. Background 

 

The Port of St. Helens owns the Port Westward Industrial Park (Port Westward), a 905-acre rural 

industrial exception area with 4,000 feet of deepwater frontage along the Columbia River. In the 

1970s, Columbia County adopted an exception to Statewide Planning Goal 3 (Agricultural Lands) 

for Port Westward, and planned and zoned it for rural industrial uses. Port Westward is zoned 

Rural Industrial Planned Development (RIPD). Current uses at Port Westward include a 1,500 foot 

long dock, three electrical generating facilities owned and operated by Portland General Electric 

(PGE), a 1.3 million-barrel tank farm, a biomass refinery facility, and an electrical substation.  

 

Port Westward includes necessary infrastructure facilities within its boundaries for the Port’s rural 

industrial tenants. The site is served by private water systems that utilize wells and draw from the 

river. The rural property has a small private sewage system, and tenants also manage their own 

sanitary wastes via private onsite septic systems. The Port also operates and maintains a discharge 

system for tenants’ process water. Taken together, these facilities provide sufficient service for 

rural industrial users, but preclude urban industrial uses that have a higher demand for public 

utilities. Electric power, natural gas, and high-speed telecommunications are readily available on 

site. 

 

Port Westward is served by county road connections to nearby state and interstate highways, a rail 

line and, most importantly, it adjoins a self-scouring deepwater port with access to a 43-foot 

navigation channel in the Columbia River, part of the M-84 Marine Highway corridor. 

Development and improvement of the Port of St. Helens’ deepwater port has been declared to be 

an economic goal of high priority by the State of Oregon (See, e.g., ORS 777.065).  

 

The Port has three existing tenants at Port Westward. Clatskanie Public Utility District leases 3 

acres for an electrical substation, the Columbia Pacific Bio-Refinery ethanol facility holds 43 

acres, and the remainder is leased by Portland General Electric (PGE) with agreements that run 

through 2066 and 20961.  PGE currently operates three power plants on 147 acres of its 862-acre 

leasehold. The remainder of its leasehold includes dedicated wetland mitigation areas, areas held 

for future PGE expansion (including future wetland mitigation needs), and necessary buffering of 

its operations.  

 

                                                           
1 PGE holds 116 acres in fee title, but the Port has a reversionary interest in that acreage which is effective upon completion of 

PGE’s lease. 
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PGE and the Port previously had a Joint Marketing Agreement to coordinate facilitating additional 

future development within the PGE leasehold. However, it did not lead to any additional 

development and the Joint Marketing Agreement was allowed to lapse. It was formally terminated 

by PGE in 2007. The Port and PGE have entertained potential suitors to sublease portions of its 

leasehold in the past, but such commitments have been precluded by potential conflicts with PGE’s 

own use of its leasehold, restrictions imposed by PGE to protect its interests at Port Westward, and 

by existing encumbrances and physical site constraints including wetlands and the cost related to 

development of those wetlands. Because of the inability to site additional rural industrial users 

within the PGE leasehold, and because of a lack of additional available land at Port Westward, the 

Port determined that it was necessary to expand the industrial park at Port Westward and undertook 

this process with Columbia County.  

 

C. Procedural History 

 

1. Columbia County’s Original Decision 

 

In 2014, the Port received approval from the Columbia County Board of Commissioners (the 

Board) for a comprehensive plan amendment, zone change and Statewide Planning Goal 2 

“Reasons” exception to Goal 3 for 837 acres of land zoned Primary Agriculture-80 (PA-80) 

directly adjacent to the Port Westward site to the south and west (the Expansion Area). The Board’s 

approval excluded two riverfront lots originally proposed to be included in the Expansion Area, 

based on concerns of potential impacts on riparian habitat. The approval rezoned the exception 

area to RIPD as an expansion of the Port Westward site (also zoned RIPD). The RIPD zone only 

allows farm and forest use and temporary forest product processing uses as outright permitted uses, 

but it allows as conditional uses those industrial uses that fall within the areas of “[p]roduction, 

processing, assembling, packaging, or treatment of materials; research and development 

laboratories; and storage and distribution of services and facilities”. See CCZO Section 682.  

 

The stated purpose of the 837-acre expansion area was not to accommodate the use(s) of one or 

more identified future Port tenants, but rather to address the industrial land deficit at Port Westward 

in anticipation of as-yet unidentified potential future Port tenants and their need for industrially-

zoned large lots near the deepwater port with its existing 1,500 foot dock, as well as the other 

facilities available at Port Westward.  

 

The Board’s approval included several conditions, including a requirement for site design review 

for any new use in the exception area, a trip cap of 332 p.m. peak hour trips, other requirements 

intended to ensure compatibility with adjoining agricultural uses (including the submission of a 

rail plan for any new use that includes rail transportation) and, finally, a prohibition on the storage, 

loading or unloading of coal. See Columbia County Ordinance No. 2014-1. 
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The findings supporting the original decision justified the Goal 3 exception based on all three of 

the reasons provided under OAR 660-004-0022(3). Specifically, the Board found that the 

industrial uses allowed in the RIPD zone would be maritime-related uses significantly dependent 

on the river port and docks to import or export materials or goods (consistent with OAR 660-004-

0022(3)(a)); that the uses cannot be located within an urban growth boundary due to impacts that 

are hazardous or incompatible with dense populations (consistent with OAR 660-004-0022(3)(b)); 

and that the uses allowed in the RIPD zone would have a significant comparative advantage due 

to the location of the site and its proximity to the deepwater access, rail and highway connections, 

energy facilities and other amenities existing at the Port Westward site (consistent with OAR 660-

004-0022(3)(c)). See Columbia County Ordinance No. 2014-1 and findings in support of same. 

 

2. LUBA Appeal 

 

The County’s approval was appealed to LUBA and on August 27, 2014, LUBA issued a Final 

Opinion and Order remanding the County’s decision, in part. LUBA’s opinion addressed the 

petitioners’ Assignments of Error as follows:  

 

Proposed Uses 

 

LUBA rejected the petitioners’ argument that, as a matter of law, the County was required to 

restrict its Goal 3 Exception to particular uses under OAR 660-004-0022(1), 660-004-0022(3) and 

660-004-0020(2). Similarly, LUBA rejected the claim that the County did not effectively limit the 

authorized uses to those justified by the approval under OAR 660-004-0018(4)(a). Regarding this 

argument, LUBA held: 

 

“[W]e agree with the Port that the county has sufficient measures in place to ensure 

that ANY industrial uses approved in the exception area will be limited to those 

justified by one or more of the three reasons advanced. . . . [W]e agree with the 

Port that Condition E.5, CCZO 683.1(A) and CCCP Part XII, Policy 12, together 

act to effectively require future conditional use applicants to demonstrate that a 

particular proposed industrial use was justified in the exception decision. Further, 

via CCZO 683.1(A), future conditional use applicants will be required to 

demonstrate that the proposed use conforms to either CCCP Resource Development 

Policies 3(A) through (F) or with Policy 3(G), the language of which echoes the 

themes of OAR 660-004-0022(3)(a), (b) and (c).” 70 Or LUBA 171, 185 (2014) 

(Emphasis added). 

 

“Significantly Dependent on a Unique Resource” including “River or Ocean Ports” 
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LUBA also rejected the petitioners’ assertion that a Goal 3 Exception was not justified for uses 

“significantly dependent” on access to the deepwater port at Port Westward under OAR 660-004-

0020(3)(a), because some uses may not be port-dependent; the County did not limit uses to port-

dependent ones; some record evidence indicated that the existing dock is underutilized; and 

petitioners’ claim that the single riverfront lot approved as part of the County’s decision would not 

be adequate to establish the non-riverfront lots are “significantly dependent” on river access. 

 

LUBA explained: “[T]he county advanced three reasons to justify the exception area, and the fact 

that not all uses allowed in the exception area will be port-dependent uses for OAR 660-004-

0022(3)(a) is not erroneous, as long as all uses fall within one or more of the three reasons.” 70 Or 

LUBA at 187. However, on remand the exception granted is not based on either OAR 660-004-

0022(3)(b) or (3)(c). As analyzed in depth in the Mackenzie Report, each of the five approved uses 

(narrowed from the scope of possible uses originally approved) are closely tied to the deepwater 

port at Port Westward for viability and, as approved, any use in the Expansion Area must be 

significantly dependent upon and have established access to the dock at the deepwater port.  

 

“Impacts that are Hazardous or Incompatible in Densely Populated Areas” 

 

LUBA sustained the petitioners’ claim that the County’s findings were inadequate to justify any 

uses under OAR 660-004-0022(3)(b), “use[s] that cannot be located inside an urban growth 

boundary due to impacts that are hazardous or incompatible in densely populated areas.” However, 

the exception granted on remand does not approve uses relying on OAR 660-004-0022(3)(b). 

 

“Significant Comparative Advantage” 

 

LUBA rejected the petitioners’ assertion that a Goal 3 Exception could not be justified for any 

uses under the “significant comparative advantage” reason provided at OAR 660-004-0022(3)(c) 

until a specific use was identified by the Port, noting the presence of “deep-water access, existing 

dock facilities, access to railroad, highways and interstates, and the presence of utilities and power 

generating facilities” and concluding, “[W]e disagree with petitioners that the county must identify 

a specific industrial use in order to invoke OAR 660-004-0022(3)(c).” 70 Or LUBA 171, 190 

(2014). Additionally, LUBA rejected arguments that the “significant comparative advantage” 

needed to come from the expansion site itself (and not from the existing Port Westward site), as 

well as petitioners’ challenge to the County’s findings that locating rural industrial uses in the 

expansion site would “benefit the county economy” and “cause only minimal loss of productive 

resources.” Id.  

 

Nevertheless, the exception granted on remand relies only on OAR 660-004-0022(3)(a), and so 

OAR 660-004-0022(3)(c) no longer applies to the approval. 
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Reasonable Accommodation Standard (Alternative Sites Analysis) 

 

 Vacant Port Westward Lands  

 

LUBA sustained the petitioners’ challenge to the sufficiency of the County’s findings that “areas 

that do not require an exception cannot reasonably accommodate the use” under OAR 660-004-

0020(2)(b), in particular as to the ability of acreage within the existing Port Westward site to 

accommodate the proposed uses. LUBA held that the County’s finding that the unused acreage 

within the PGE leasehold is unavailable for rural industrial development was not supported by the 

record evidence. LUBA concluded that, to make such a finding, the record would need evidence 

either that PGE is categorically unwilling to sublease part of its leasehold, or that those unused 

acres “cannot otherwise be reasonably made available for development through acquisition or 

termination of the leasehold interest.” 70 Or LUBA at 195. 

 

Regarding wetlands within the PGE leasehold and elsewhere on Port Westward, LUBA held that 

the mere presence of wetlands does not make it unbuildable if development can occur with the 

appropriate permits and mitigation. 70 Or LUBA at 196. However, LUBA did note that OAR 660-

004-0020(2)(b)(B) provides that “economic factors may be considered along with other relevant 

factors in determining that the use cannot reasonably be accommodated in other areas” and, 

explaining further, noted that the cost of obtaining such permits and undertaking the work may be 

“so prohibitive that the cost alone or in combination with other factors could allow the county to 

conclude that the vacant lands within [the] Port Westward site cannot reasonably accommodate 

any industrial use.” Id. Because the County had not made such findings, LUBA remanded on this 

point. 

 

The Mackenzie Report has addressed this issue at length on remand and, to the extent any wetland 

areas within the PGE leasehold are in fact otherwise available (which the Mackenzie Report 

establishes is not the case), it provides substantial evidence that the cost of developing such an 

area would be economically infeasible. More significantly, the Mackenzie Report provides 

substantial evidence that the PGE leasehold is currently so encumbered that it is in fact unavailable 

for siting the Port’s proposed uses and includes a letter from PGE stating that the remainder of its 

leasehold is unavailable for development. 

 

 Other Alternative Sites  

 

LUBA sustained the petitioners’ challenge to the sufficiency of the County’s findings regarding 

other alternative sites not requiring an exception under OAR 660-004-0020(2)(b)(B). LUBA held 

that the Port was required to do a separate reasonable accommodation analysis for each non-

overlapping reason used to justify the exception under OAR 660-004-0022(3). According to 

LUBA’s decision, an alternative site rejected because it cannot reasonably accommodate one 
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particular use that falls under one “reason” may still be a viable alternative site if it is able to 

accommodate another use that falls under another reason. 70 Or LUBA at 197-98.  

 

This concern has been addressed by narrowing the authorized uses to the five rural industrial uses 

listed above, in combination with the reliance on Port Westward’s deepwater port as the single 

reason advanced for taking a Goal 3 exception under OAR 660-004-0022(3)(a).   

 

LUBA also rejected the County’s finding that alternative sites cannot reasonably accommodate 

the proposed uses because no individual site is large enough to accommodate in the same place all 

of the large-lot industrial uses that could be accommodated in the 837 acre exception area, and 

further held that the analysis rejecting the 450 acres at the Rainier site needed more analysis and/or 

record evidence. 70 Or LUBA 171, 198-99.  

 

As discussed at length in the Mackenzie Report, consistent with OAR 660-004-0022(3)(a),  the 

approval on remand is limited to five specific uses significantly dependent on the deepwater port 

at Port Westward. Therefore, the Rainier site, and any other sites without deepwater access, is not 

a viable alternative.  

 

LUBA also held that alternative sites considered could not be excluded from consideration solely 

on the basis of the presence of wetlands or other environmental issues on those sites, short of 

making findings that due to regulatory, cost or other relevant factors it is unreasonable to expect 

such sites to be developed for the proposed uses. 70 Or LUBA at 198.   

 

As noted, the application as modified is tied solely to the deepwater port at Port Westward under 

OAR 660-004-0022(3)(a), and therefore sites without deepwater access are not viable alternatives, 

including those previously excluded solely because of the presence of wetlands.  

 

ESEE Analysis 

 

LUBA rejected petitioners’ claim that the County did not make adequate findings that the long 

term environmental, social, economic, and energy consequences would not be significantly more 

adverse than if an exception were taken for different otherwise-available resource lands (the 

County’s “ESEE” analysis). LUBA accepted the County’s incorporation of its compatibility 

analysis findings under OAR 660-004-0020(2)(c) into its ESEE analysis findings, and concluded 

that the petitioners had not demonstrated other or different findings were required. LUBA noted 

that the petitioners had not specifically identified and described alternative sites with fewer ESEE 

impacts. 70 Or LUBA at 202.    

 

On remand, opponents have raised this issue, although this assignment of error was not sustained 

by LUBA. The only ESEE alternative sites identified in the record are the Port of the Dalles and 
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the Port of Klickitat, both upstream of the federally maintained 43-foot deepwater channel running 

105 nautical miles from the mouth of the Columbia River to the Portland/Vancouver area. 

Opponents contend that those sites would have less adverse impacts because they are surrounded 

by less productive resource land, but do not provide evidence to support that assertion. Further, 

both of those alternative ports lack deepwater access and therefore cannot serve to replace Port 

Westward. 

Because neither the Port of the Dalles nor the Port of Klickitat are deepwater ports, those locations 

are not appropriate alternatives for ESEE consideration. In addition, the Port of Klickitat is not an 

Oregon port and therefore not viable for consideration under the “reasonable accommodation 

standard” applicable only to land within Oregon and subject to Oregon’s Statewide Planning 

Goals. 

Compatibility Analysis (ORS 197.732(2)(c)(D); Goal 2; Part II(c); OAR 660-004-0020(2)(d) 

 

LUBA sustained petitioners’ claim that the County’s findings regarding Goal 2’s compatibility 

standard, under ORS 197.732(2)(c)(D) and OAR 660-004-0020(2)(d) were inadequate. LUBA 

held that such findings could not be deferred to a subsequent permit proceeding when the specific 

use is identified (thus requiring the Port to identify specific proposed uses). 70 Or LUBA at 205-

206.    

 

Transportation Analysis 

 

LUBA previously rejected the claim that the County failed to adequately consider whether the 

proposed zone change would “significantly affect” transportation facilities under OAR 660-012-

0060 of the Transportation Planning Rule, concluding that the rule did not require the County to 

evaluate whether the zone change significantly affects the rail system itself. 70 Or LUBA at 208-

209. 

 

Applicability of Goal 14  

 

LUBA remanded the County’s decision regarding its treatment of Goal 14. LUBA held that Goal 

14 could apply to some of the broad array of potential uses authorized in the RIPD zone, and that 

a valid Goal 3 exception allows only for “rural” industrial uses. 70 Or LUBA at 211. LUBA found 

that a Goal 3 exception does not “exempt” industrial uses from Goal 14 and so Goal 14 would 

apply to any “urban” industrial uses. 70 Or LUBA at 208-212. LUBA also ruled that the County’s 

findings regarding Goal 3 did not satisfy the requirement for specific findings necessary for a Goal 

14 exception, and that as a matter of legal practicality the County erred by adopting a Goal 14 

exception on a contingency basis. 70 Or LUBA at 213. 
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LUBA emphasized in its analysis of the applicability of Goal 14 that, in Shaffer v. Jackson County, 

17 Or LUBA 922, 931 (1989), it had explicitly rejected an argument that industrial uses are 

inherently urban in nature, ruling instead that a case-by-case analysis of any proposed use  was 

required to make such a determination. 70 Or LUBA at 211. However, because the approval did 

not identify particular uses to which the Shaffer factors could be applied, LUBA remanded the 

decision, stating:  

 

“Remand is necessary for the county to address whether any of the proposed uses 

allowed in the exception area under the Shaffer factors or other applicable 

considerations constitute the urban use of rural land. If so, the county must either 

limit allowed uses to rural uses or take an exception to Goal 14, addressing the 

criteria at OAR 660-012-0040.” 70 Or LUBA at 211. 

 

As discussed below, the Mackenzie Report provides a thorough Shaffer analysis for each of the 

five approved uses, and provides substantial evidence that the uses authorized have accordingly 

been limited to ones that are rural in nature, and therefore are appropriate for siting at Port 

Westward. 

 

Applicability of Goal 11 (Public Facilities) and Need for a Goal 11 Exception 

 

Finally, LUBA rejected petitioners’ assertion that the County needed to but did not approve an 

exception to Goal 11, finding that the assertion was premature. LUBA explained that the argument 

would be ripe after addressing the Goal 14 issues identified above and, after that has happened 

review the County decision to make sure that the County has “either limit[ed] the exception to 

exclude such [urban] uses or adopt[ed] an exception to Goal 14.” 70 Or LUBA at 211. 

 

As discussed in the Mackenzie Report, no uses are proposed which require an urban level of 

facilities or services under the Port’s modified application. Further, as no services provided at Port 

Westward rise to the level of urban services, and none are planned by the Port, the level of available 

services act to prevent urban industrial uses in the exception area. As the Mackenzie Report has 

made clear, the County’s approval does not rely on existing facilities, except for the dock. 

 

D. Matters Addressed in the Remand Decision 

 

Based on LUBA’s direction outlined above, on remand the Port has responding by addressing 

those issues raised as summarized below.  

 

1. Reason Justifying a Goal 3 Exception 

 

OAR 660-004-0020(2)(a) states: 
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“(2) The four standards in Goal 2 Part II(c) required to be addressed when taking 

an exception to a goal are described in subsections (a) through (d) of this section, 

including general requirements applicable to each of the factors: 

 

(a) ‘Reasons justify why the state policy embodied in the applicable goals should 

not apply.’ The exception shall set forth the facts and assumptions used as the basis 

for determining that a state policy embodied in a goal should not apply to specific 

properties or situations, including the amount of land for the use being planned and 

why the use requires a location on resource land.” 

 

Further, OAR 660-004-0022(3)(a) provides: 

“(3) Rural Industrial Development: For the siting of industrial development on 

resource land outside an urban growth boundary, appropriate reasons and facts may 

include, but are not limited to, the following:  

(a) The use is significantly dependent upon a unique resource located on 

agricultural or forest land. Examples of such resources and resource sites include 

geothermal wells, mineral or aggregate deposits, water reservoirs, natural features, 

or river or ocean ports.” 

In its decision, LUBA explained (in discussing application of the Shaffer factors):  

 

“[I]n the present case whether a particular use is an urban or rural use under the 

Shaffer factors may depend in part on the reason under which it was justified. 

Because the “significantly dependent” on a unique resource language of OAR 660-

004-0022(3)(a) closely parallels one of the relevant factors the county can apply to 

determine whether proposed uses are urban or rural, it may be somewhat easier for 

the county to conclude that none of the proposed uses allowed in the exception area 

are urban uses, if the proposed uses are narrowed to those that are justified solely 

under OAR 660-004-0022(3)(a) rather than the broader universe of uses justified 

under OAR 660-004-0022(3)(b) and (c).” 70 Or LUBA at 214. 

 

Taking up that suggestion from LUBA, on remand the narrowed scope of five approved uses is 

justified by a single reason under OAR 660-004-0022(3)(a). That provision authorizes an 

exception to Goal 3 for rural industrial uses that are “significantly dependent upon a unique 

resource located on agricultural or forest land. Examples of such resources and resource sites 

include . . . river or ocean ports.” The unique resource the Port identified to justify a Goal 3 

exception is the deepwater port at Port Westward. 
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The Mackenzie Report provides analysis as to the uniqueness of the deepwater port with its 

existing dock facilities at Port Westward. As the report establishes, the Port’s proposed uses are 

highly dependent upon immediate proximity to a deepwater port. The Report states that the 

deepwater port access is “necessary for transferring materials from one mode to another, for both 

domestic and foreign transport (e.g., rail to marine), and for accommodating low-margin industrial 

operations which rely upon deepwater access to maintain an economically viable business in 

current market conditions.”  

 

Table 2 of the Mackenzie Report illustrates that each of the Port’s five proposed uses are dependent 

upon deepwater access. As the Mackenzie Report explains: 

 

“Uses with foreign trade markets and marine-served domestic markets for products 

that are shipped by marine vessel are, by definition, reliant on deepwater port 

facilities. Table 2 demonstrates that each of the five proposed uses for PWW 

involve foreign import/export operations and are thus dependent upon a deepwater 

port. The proposed uses will achieve a significant operational advantage due to 

deepwater port access with nearby storage yards. As the proposed uses are low-

margin businesses, port proximity is necessary to minimize operational costs for 

both import/export and domestic shipping operations. An external benefit of these 

firms’ locations near port facilities is that locating their yards close to the port 

minimizes impacts on offsite transportation infrastructure.” 

 

Regarding the reliance on the deepwater port and dock facilities at Port Westward, the Mackenzie 

Report concludes: 

 

“[T]he uses identified in the Port’s modified land use application are highly driven 

by foreign trade and the associated ocean marine transport, and Oregon’s largest 

trading partners are along the Pacific Rim. Table 5 lists the state’s top export 

partners in 2016. This list accounts for 90% of Oregon’s export value. Among the 

top 20 export partners, 14 are Pacific Rim countries, including Canada and Mexico. 

These 14 markets account for 82% of all of Oregon’s export value.” 

 

As evidenced by these passages, the identified reason for taking a Goal 3 exception for its five 

proposed uses is firmly established. The deepwater port at Port Westward constitutes a unique 

resource, and river ports are explicitly identified as a sufficiently unique resource to justify an 

exception to Goal 3 under OAR 660-004-0022(3)(a). However Port Westward’s port has additional 

qualities that distinguish the site from otherwise qualified sites under the “unique resource” 

language of OAR 660-004-0022(3)(a). That is Port Westward is a self-scouring deepwater port 

(meaning it does not require dredging) with existing dock facilities, the development of which is 
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a declared priority for the State of Oregon under ORS 777.065. Therefore, the OAR 660-004-

0022(3)(a) “unique resource” requirement is clearly satisfied. 

 

2. Narrowed List of Proposed Uses 

 

LUBA’s decision required that the range of potential uses in the expansion area be narrowed 

beyond the scope of all uses authorized in the RIPD zone, to facilitate application of the Shaffer 

factors in determining whether the proposed uses are rural or urban industrial uses, and also to 

allow for an adequate compatibility analysis under OAR 660-004-0020(2)(d).  

 

The narrowed list of the five approved uses listed above (Forestry and Wood Products processing, 

production, storage, and transportation; Dry Bulk Commodities transfer, storage, production, and 

processing; Liquid Bulk Commodities processing, storage, and transportation; Natural Gas and 

derivative products, processing, storage, and transportation; and Breakbulk storage, transportation, 

and processing to be authorized for siting in the exception area) are each described in detail in the 

Mackenzie Report. To avoid siting any uses in the proposed exception area that are urban in 

character, and thereby implicating Goals 14 and 11, each of the Shaffer factors has been applied 

to each of the proposed uses in the Mackenzie report.  

 

Application of the Shaffer Factors to the Narrowed List of Proposed Uses  

 

In its decision, LUBA summarized the applicable Shaffer factors as follows: 

 

“The relevant factors discussed in Shaffer that point toward a rural rather than an 

urban industrial use include whether the industrial use (1) employs a small number 

of workers, (2) is significantly dependent on a site-specific resource and there is a 

practical necessity to site the use near the resource, (3) is a type of use typically 

located in rural areas, and (4) does not require public facilities or services. None of 

the Shaffer factors are conclusive in isolation, but must be considered together. 

Under the analysis described in Shaffer, if each of these factors is answered in the 

affirmative, then it is relatively straightforward to conclude, without more, that the 

proposed industrial use is rural in nature. However, if at least one factor is answered 

in the negative, then further analysis or steps are necessary. In that circumstance, 

the county will either have to (1) limit allowed uses to effectively prevent urban use 

of rural land, (2) take an exception to Goal 14, or (3) adequately explain why the 

proposed use, notwithstanding the presence of one or more factors pointing toward 

an urban nature, should be viewed as a rural use.” 70 Or LUBA at 211 (internal 

citations omitted). 
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A significant portion of the Mackenzie Report is dedicated to applying the applicable Shaffer 

factors to the Port’s five proposed uses. Shaffer established several factors to apply when 

determining whether a particular industrial use is rural or urban in nature. For each of the five uses 

approved, the Mackenzie Report provides a thorough analysis establishing that those uses are 

categorically rural.  

 

i. # 1: Employs a Small Number of Workers 

 

Under the first Shaffer factor, employment of a small number of workers is an indicator of a rural 

use.  The approved uses employ a small number of workers. Extensive analysis in the Mackenzie 

Report identified the typical number of employees per acre for the approved uses, with an average 

of 1.5 employees for acre as compared to an average of 18.1 employees per acre for urban 

industrial uses and 5.9 employees per acre for urban warehousing uses.  

An alternative analysis suggested utilizing a section of the County’s Comprehensive Plan 

forecasting the availability of vacant buildable industrial land based on assumptions of 1.5 

employees per acre for “heavy” industrial uses and industrial uses outside city limits, and 4.0 

employees per acre for “light” industrial uses and industrial uses inside city limits. However, the 

distinction between “heavy” and “light” industrial does not exist in the RIPD zone (see, generally, 

CCZO Section 680). Those specific designations in the Comprehensive Plan simply estimate 

potential employee capacity of then-existing vacant buildable lands (in terms of density) in order 

to forecast the adequacy of the County’s buildable industrial land inventory. Columbia County 

Comprehensive Plan, Part XII, Industrial Siting – Industrial Economic Analysis: Summary of 

Economic Data, Section 5 (“Employment Capacity of Vacant Buildable Industrial Sites”). Further, 

the Board finds that the distinction between uses inside and outside of city limits is also 

inapplicable, as the County’s zoning authority exists exclusively outside of city limits. 

The densities discussed above were meant to be used solely to forecast the availability of vacant 

buildable industrial land, and are not intended to establish a bright-line maximum density for rural 

industrial uses either inside or outside of city limits, nor are they intended to establish different 

“heavy” or “light” industrial densities in the RIPD zone where the County’s RIPD zone does not 

make such a distinction. 

The Mackenzie Report provides quantitative data that profiles the employment densities associated 

with the Port’s approved uses. Of the inquiries for development at Port Westward, the Report 

shows that the employment density for the approved uses averages approximately 1.5 jobs per acre 

(Mackenzie Report, Table 1, p. 15), and the examples of these uses provided in Section IV of the 

Mackenzie Report have densities ranging from 0.3-2.3 jobs per acre. The employee density 

numbers provided in the Mackenzie Report are based on real and current tangible information, 

regarding actual industrial employment densities, and provides substantial evidence that the 

densities for each approved use is likely to employ a small number of workers.   
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ii. # 2: Significantly Dependent on a Site-Specific Resource/Practical 

Necessity to Site Near the Resource 

 

The second Shaffer factor used to identify a rural use is whether the use is significantly 

dependent on a site-specific resource, and there is a practical necessity to site near the resource. 

The approved uses are significantly dependent on a site/specific resource, the deepwater port, 

and there is a practical necessity to site near the deepwater port at Port Westward. The 

Mackenzie Report provides substantial evidence that the five uses are specifically dependent on 

the deepwater port at Port Westward and must be sited in the immediate vicinity. The Mackenzie 

Report applied this Shaffer factor to each of the five approved uses and found each use clearly 

linked to the deepwater port at Port Westward (as LUBA and the Port have noted, this Shaffer 

factor is very close to the “unique resource” reason  OAR 660-004-0022(3)(a)). In addition, 

Condition 5 requires any use sited in the expansion area to be significantly dependent on the 

deepwater port at Port Westward, and therefore the exception granted only authorizes uses that 

will necessarily be significantly dependent on the deepwater port to site in the new expansion 

area.  

iii. # 3: Typically Located in Rural Areas  

 

The third Shaffer factor examines whether the use is typically located in rural areas.  Opponents 

have claimed that the uses need to be “unique” to or “solely” located in rural areas to be found to 

be rural in character. However “typically” has a meaning akin to “commonly” and not 

“exclusively” in the application of this Shaffer factor. The third Shaffer factor does not attempt to 

limit rural industrial uses to ones occurring only in rural areas. As the Mackenzie Report notes, all 

of the approved uses are land-intensive and require larger sites and additional buffering. Table 3 

of the Mackenzie Report provides substantial evidence to support its conclusion regarding this 

Shaffer factor by breaking each of proposed uses down by those requirements, and establishes that 

each of the five uses is rural in character.  

The Mackenzie Report notes for the record the existence of similar examples located in urban 

areas, but explains that those still represent typically rural uses sited in areas that have urbanized 

over time, or uses that were sited in urban areas out of necessity due to lack of proximity to port 

access in rural areas, and concludes that the approved uses are typically located in rural areas.  

iv. #4: Does not Require Public Facilities or Services 

 

The fourth Shaffer factor examines whether the use requires public facilities or services. The 

Mackenzie Report’s Shaffer analysis regarding this factor provides substantial evidence that the 

approved uses will have low potable water demands and generate low domestic wastewater flows, 

due to low employee counts, and thus will not require extension of a municipal sewer system. 

Moreover, the Mackenzie Report’s analysis regarding traffic levels establishes rates lower than 

those associated with urban industrial uses, leading to a conclusion (supported by the conclusions 
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of the Port’s traffic engineer as well as of ODOT) that traffic levels will not increase to urban 

levels.  There is no evidence in the record to contradict that conclusion, or to support the claim that 

the proposed uses will necessarily require public facilities or services. 

The Mackenzie Report also disposes of claims that the presence of fiber-optic, electrical and 

natural gas connections in the existing exception area – which are all commonly found elsewhere 

in rural areas – automatically disqualify the new expansion area.  

3. Alternative Sites Analysis 

 

OAR 660-004-0020(2)(a) states: 

 

“(2) The four standards in Goal 2 Part II(c) required to be addressed when taking 

an exception to a goal are described in subsections (a) through (d) of this section, 

including general requirements applicable to each of the factors: 

 

(a) ‘Reasons justify why the state policy embodied in the applicable goals should 

not apply.’ The exception shall set forth the facts and assumptions used as the basis 

for determining that a state policy embodied in a goal should not apply to specific 

properties or situations, including the amount of land for the use being planned and 

why the use requires a location on resource land;”  

 

As discussed above, the Port has identified the deepwater port at Port Westward as the applicable 

reason for taking an exception to Goal 3, consistent with OAR 660-004-0022(3)(a). 

 

OAR 660-004-0020(2)(b) provides: 

 

“(b) ‘Areas that do not require a new exception cannot reasonably accommodate 

the use’. The exception must meet the following requirements:  

 

(A) The exception shall indicate on a map or otherwise describe the location of 

possible alternative areas considered for the use that do not require a new exception. 

The area for which the exception is taken shall be identified;  

 

(B) To show why the particular site is justified, it is necessary to discuss why other 

areas that do not require a new exception cannot reasonably accommodate the 

proposed use. Economic factors may be considered along with other relevant 

factors in determining that the use cannot reasonably be accommodated in other 

areas. Under this test the following questions shall be addressed:  
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(i) Can the proposed use be reasonably accommodated on nonresource land that 

would not require an exception, including increasing the density of uses on 

nonresource land? If not, why not?  

 

(ii) Can the proposed use be reasonably accommodated on resource land that is 

already irrevocably committed to nonresource uses not allowed by the applicable 

Goal, including resource land in existing unincorporated communities, or by 

increasing the density of uses on committed lands? If not, why not?  

 

(iii) Can the proposed use be reasonably accommodated inside an urban growth 

boundary? If not, why not?  

 

(iv) Can the proposed use be reasonably accommodated without the provision of a 

proposed public facility or service? If not, why not?”  

 

OAR 660-004-0020(2)(b) requires consideration of potential alternative sites that would not 

require a new exception. This requirement, together with the single reason selected by the Port 

under OAR 660-004-0022(3)(a), above, mean that the potential alternative sites to be considered 

must: 1) not require a new exception; and 2) provide deepwater port access. The alternatives 

analysis provided in the Mackenzie Report is therefore divided into two parts, the first being an 

analysis of industrial land availability at Port Westward, and the second being an analysis of 

industrial land availability at other locations not requiring an exception where the Port’s five 

proposed uses could potentially be sited with deepwater port access.  

 

Vacant Port Westward Acreage 

 

The Mackenzie Report includes several maps of Port Westward, including the PGE leasehold area 

LUBA ruled the Port had not established could not accommodate rural industrial uses. As LUBA 

noted in its opinion, within PGE’s 862 acre leasehold, 80 acres are dedicated mitigation areas, 60 

acres are within the floodplain, 30 acres are developed with a security station and other 

infrastructure, and 100 acres are dedicated to utility easements and roads. 40 Or LUBA at 176. 

After deducting those 270 acres, and the 147 acres actively in use by PGE, from the 862 total acres, 

LUBA concluded that there are, approximately 445 acres remaining in PGE’s leasehold available 

for potential rural industrial development. 40 Or LUBA at 176. Based on that conclusion, LUBA 

held that, under OAR 660-004-0020(2)(b), the County erred in finding that the remaining 445 

acres could not reasonably accommodate rural industrial uses “absent evidence that PGE is 

categorically unwilling to sublease part or all of its leasehold to other industrial users, or that the 

leased acreage cannot otherwise be reasonably made available for development through 

acquisition or termination of the leasehold interest. . . .” 40 Or LUBA at 195. 
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Building on that information Mackenzie undertook a comprehensive investigation of the 

availability of acreage within the PGE leasehold. 

 

“The site is also encumbered by a number of easements for roadways, utilities, 

drainage facilities, levees, pipelines, and 46 acres of conservation areas, which 

serve to divide developable areas into smaller sections less conducive to large-scale 

rural industrial development. See Appendix 1. Together with the security fencing, 

gates, and other infrastructure, these encumbrances serve as barriers to 

development.” 

 

Mackenzie noted that PGE now operates three power generation facilities, not two, and that the 

remainder of Port Westward is heavily encumbered by wetlands, conservation easements, 

transmission lines, necessary buffering and other restrictions to developing sites for the uses 

proposed by the Port. The third power generation facility has become operational since the Port’s 

original application was submitted to the County, demonstrating that growth is not hypothetical 

and that PGE in fact intends to utilize its leasehold area. This conclusion is evidenced by the June 

16, 2016 letter from PGE to the Port, in which PGE states that it is in fact unwilling to sublease 

any more of its leasehold. As the letter states:  

 

“Maintaining and protecting PGE’s assets at Port Westward is imperative to the 

company’s current and future operations. Protecting the long-term interests of the 

electric generation capabilities at the site requires PGE to maintain adequate land 

buffers around the facilities for security and reliability purposes, thus restricting 

third-party use on the 854-acre leasehold. In addition, it is important to our future 

operations there is adequate space in our leasehold for building future generating 

plants. This limits the physical space, location and other related dynamics that 

might otherwise make the area available to third-parties. Given the company’s 

investment at Port Westward and the critical nature of the site to support reliable 

electric service, third-party compatibility is a high bar which some proposed 

industrial facilities in the past could not meet. Due to this high bar, PGE supports 

the Port’s effort to bring additional industrial land outside the buffer into Port 

Westward.” (Emphases added). 

 

LUBA previously found that the existence of a Joint Marketing Agreement between the Port and 

PGE for additional development at Port Westward implies that areas within the PGE leasehold 

were available for development. 70 Or LUBA at 194. However, as Mackenzie notes in its report, 

that marketing agreement did not lead to the siting of any additional businesses at Port Westward. 

In 2007, PGE sent a letter to the Port formally terminating the joint marketing agreement, which 

by its terms had previously lapsed, and it has not entered into another one with the Port. That letter 

from PGE is included in Appendix 2 to the Mackenzie Report. Taken together, the two PGE letters 
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make it clear that, as far as PGE is concerned, future development within its leasehold area by any 

other user is not feasible. 

 

Outside of the leasehold area, after accounting for all encumbrances and existing uses, Mackenzie 

identified one small area in the southeast corner of Port Westward. However, Mackenzie 

determined that that area was insufficient in size to accommodate the approved uses.  

 

“As evident in Figure 4, there are few developable portions of PWW that are not 

encumbered by wetlands, conservation easements, power generation facilities, 

transmissions lines, the ethanol plant, and long-term leases. The southeast corner 

of the Port’s existing PWW property could perhaps provide one last small 

development site outside PGE’s lease area, though, as described below, this would 

be insufficient to satisfy the overall demand for rural industrial sites and is too small 

to effectively site one of the five uses proposed by the Port.” 

 

Further, that last area has since been contractually committed to another party for development 

and is no longer available. 

 

As the Port has explained, “Whether that failure [to locate other users within the PGE leasehold] 

is construed as categorical unwillingness by PGE to sublease acreage, or whether the existing site 

constraints simply make an otherwise-willing PGE incapable of subleasing acreage, the end result 

that no additional subtenants have been or can be sited [there] remains the same.” 

 

LUBA also held that the mere presence of wetlands was not a sufficient basis for determining that 

the PGE leasehold is unavailable for rural industrial development under OAR 660-004-0020(2)(b), 

without first making the requisite findings under OAR 660-004-0020(2)(b)(B) that economic 

factors made the leasehold unable to reasonably accommodate the rural industrial uses. That 

regulation provides as follows, in part: 

 

“Economic factors may be considered along with other relevant factors in 

determining that the use cannot reasonably be accommodated in other areas.” 

  

Mackenzie reviewed the impediment to future development at Port Westward, in light of the 

allowance for considering economic factors in determining whether existing acreage at the Port 

could accommodate the uses proposed by the Port. Even assuming that sufficient acreage would 

be available, Mackenzie concluded that such economic factors would not allow for development 

at Port Westward without taking an exception to Goal 3 for additional acreage unencumbered by 

wetlands concluding: 
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“After deducting the approximately 40 acres of wetlands that lie within 

conservation easements, filling the remaining 439 acres of wetlands to create 

developable area would require at least 658 acres of land, which is not feasible 

within the boundaries of the existing PWW exception area. Significantly, wetland 

mitigation costs serve as a nearly-insurmountable hurdle to utilization of the 

remaining acreage at PWW, as wetland creation costs run on the order of $77,000-

$82,000 per acre. Filling the wetland acreage noted above, and acquiring the 

requisite mitigation acreage, would cost on the order of $50 million above and 

beyond the acquisition costs—assuming that the Corps and DSL granted 

authorization to fill the wetlands.” (Internal citation omitted). 

 

Therefore, presuming that those areas encumbered by wetlands could somehow be made available 

(contrary to PGE’s representations and Mackenzie’s conclusion that those areas are in fact not 

available), Mackenzie nevertheless determined that the economic barriers to developing those 

wetlands would be insurmountable. 

 

The “undeveloped” land in the western and southern portions of the existing Port Westward 

property are in fact encumbered both by wetlands and by the PGE lease, as illustrated in Figure 4 

of the Mackenzie Report. The Port has provided substantial evidence that it is economically 

infeasible to fill this large volume of wetlands, in addition to the fact that PGE’s has provided a 

letter stating that the Port should consider the undeveloped portion of PGE’s leasehold unavailable 

for siting additional tenants. Accordingly, there is no available acreage at the existing Port 

Westward exception area, either inside or outside of the PGE leasehold. 

Other Alternative Sites 

 

LUBA remanded the County’s decision regarding its analysis of alternative sites other than the 

PGE leasehold under OAR 660-004-0020(2)(b). As explained above, the rule requires findings 

that the “areas that do not require a new exception cannot reasonably accommodate the [approved] 

use[s].” LUBA concluded that doing such an analysis authorizing all potential uses allowed in the 

RIPD zone, combined with justification of three separate reasons for taking the exception to Goal 

3 for all of those uses, made undertaking an alternative sites analysis for those sites impossibly 

complicated. 40 Or LUBA at 197-98. As LUBA explained, “[I]f the county had limited the 

proposed uses to port-dependent uses that require deep-water access, then the county could easily 

reject alternative sites that do not provide deep-water access.” Id. at 198 (2014). 

 

In response, the approved uses have been narrowed down to five specific uses that are each port-

dependent, and that also is limited one reason under OAR 660-004-0022(3)(a) justifying the 

exception, the deepwater port at Port Westward. 

 

EXHIBIT 6



 

ORDINANCE NO. 2018-1 Exhibit 6 - Exception Statement Page 20 

LUBA also found that the County’s decision did not adequately establish that other alternative 

sites cannot accommodate the entire scope of rural industrial uses (as conditionally allowed in the 

RIPD zone and as justified by all three OAR 660-004-0022(3) “reasons” originally put forward), 

on the basis that no alternative site is large enough to accommodate in one place the multiple large-

lot industrial uses that proposed exception area could accommodate. LUBA reasoned that “if one 

or more alternative sites can reasonably accommodate one or more of the proposed large lot 

industrial uses, then the county cannot reject such sites solely on the basis that they cannot provide 

837 acres for multiple large lot uses at a single location.” 40 Or LUBA at 198. 

 

However, the approval on remand is now limited to five uses that are, as explained above and 

detailed in the Mackenzie Report, highly dependent on the deepwater port at Port Westward under 

the justification provided under OAR 660-004-0020(3)(a). Therefore, the exception, as approved, 

obviates the need to look at scattered large lot sites that are not located in close proximity 

deepwater ports with existing dock facilities.  

 

The Mackenzie Report undertook an assessment of alternative sites that potentially meet those 

criteria. It first assesses other Port of St. Helens properties ostensibly available for the kinds of 

uses proposed by the Port. However, because none of the other sites currently have deepwater 

access or related dock facilities, Mackenzie concludes that none of the Port’s other sites provide 

viable alternatives. 

 

Next, in the report Mackenzie examines the state’s other public deepwater ports, with a particular 

focus on those deepwater ports along the M-84 Marine Highway/Columbia River corridor with 

deepwater access (the Port of Astoria and the Port of Portland). 

 

Port of Astoria 

 

As detailed in the Mackenzie Report, the Port of Astoria has deepwater facilities, but lacks 

sufficient available land for the kinds of uses proposed by the Port. The Port of Astoria is divided 

into two areas, the Central Waterfront and Tongue Point. The Central Waterfront is fully occupied 

and has no vacant land. Tongue Point itself is divided into two distinct areas, North Tongue Point 

and South Tongue Point.  

 

North Tongue Point is 34 acres in its entirety. The northern 19 acre portion is partially occupied 

by tenants, and has some developed smaller warehouse space available for lease. However, none 

of the Port’s proposed uses could be sited at those available spaces because of their small sizes. 

The southern portion is a vacant parcel, but is only 15 acres in size and thus is insufficient to site 

the kinds of uses proposed by the Port. In addition, a landfill was discovered on the site containing 

heavy metals and PCBs exceeding acceptable levels. Together with the insufficient acreage, the 
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environmental contamination presents an economic obstacle that makes development infeasible, 

as detailed in the Mackenzie Report. 

 

South Tongue Point consists of four parcels totaling approximately 137 acres, three owned by the 

Oregon Department of State Lands (DSL), and one owned by the U.S. Army Corps of Engineers. 

However, according to the Mackenzie Report, Clatsop Community College has a purchase-and-

sale agreement in place and is in the process of acquiring the three DSL parcels for its own use, 

and the U.S. Army’s Joint Base Lewis-McChord is actively pursuing repurposing the Army Corps 

of Engineers’ property for an Army training facility.  

 

In light of the insufficient acreage, and in context of the other factors, the record establishes that 

there is no acreage at the Port of Astoria considered available for siting the Port’s proposed uses.    

 

Port of Portland 

 

The Mackenzie Report next examines the availability at the Port of Portland for the Port’s proposed 

uses. The report notes that the Port of Portland recently (2013) pursued the development of 

additional port facilities at West Hayden Island, but that that pursuit was halted after the Port of 

Portland determined that the obstacles to development were insurmountable and withdrew its 

annexation proposal from the City of Portland. A letter from the Port of Portland to the City of 

Portland explaining that decision is appended to the Mackenzie Report. See Appendix 5 to the 

Mackenzie Report. In detailing the letter, the Mackenzie Report provides the following: 

 

“In the letter, the Executive Director states that ‘[T]he [Portland] Planning and 

Sustainability Commission (PSC) has recommended annexation, but on terms that 

render the development of the 300 acre marine terminal parcel impossible.’ The 

letter also states, ‘From our conversation, I understand that you believe the Council 

is unwilling to take action on a modified proposal. Based upon your assessment that 

the Council’s policy choice is to not bring forward a package that is viable in the 

market, the Port will not continue with the annexation process at this time and 

withdraws its consent to annexation’ and ‘[t]he city, unfortunately, will now have 

to deal with the consequences of a severe shortfall in industrial land.’” 

 

The letter elsewhere explains that, given the regulatory burdens West Hayden Island faces, 

development will be economically infeasible. As the Executive Director explains, “The Port is 

enterprise funded: only 4 percent of our revenues come from taxes. Any development at WHI must 

meet basic, sustainable market requirements. The PSC recommendations put the development cost 

of the property at about double its value in the market.”  
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Further, as the Executive Director makes clear, it is not only the local regulations that make 

development of West Hayden Island infeasible: 

 

“Furthermore, the PSC recommendations exceed what is required by Goal 5 by 

obligating us to go back at the time of development for further review for any docks 

or other in water development that would be integral to the development of a water 

dependent use (on top of the lengthy and contentious, federal and state permitting 

processes). This type of approach does not give us any assurance that we'll have the 

opportunity to actually develop the property once annexation occurs.” 

 

Mackenzie noted that West Hayden Island is completely undeveloped and lacks any infrastructure 

at all, including deepwater access or related dock facilities. As highlighted in the Port of Portland’s 

letter, dredging for deepwater access and the installation of dock facilities would require “lengthy 

and contentious, federal and state permitting processes.” The 2014 Regional Industrial Site 

Readiness Inventory Update (the Inventory Update), prepared by Mackenzie on behalf of Business 

Oregon, Metro, NAIOP – Commercial Real Estate Development Association Oregon Chapter, the 

Oregon Department of Land Conservation and Development, and the Port of Portland, estimates 

that West Hayden Island is at least seven years away from site readiness for the kinds of uses 

proposed from the Port, and states that that clock would not start running until after the Port of 

Portland and the City of Portland re-engaged and successfully navigated the legislative process for 

developing the area. As stated in the Inventory Update: 

 

“. . . West Hayden Island . . . is inside the UGB but subject to a lengthy planning 

and annexation process that is likely to include significant mitigation 

requirements. If approved for development, the West Hayden Island site is at least 

seven years away from readiness due to permits, mitigation, and infrastructure 

requirements.” 

 

Thus West Hayden Island does not present a viable alternative to Port Westward, because it lacks 

the deepwater access, the very reason the Port advances under OAR 660-004-0022(3)(a) for taking 

an exception to Goal 3, as well as any infrastructure whatsoever. Accordingly, the Mackenzie 

Report concludes that West Hayden Island is not economically or practically feasible as an 

alternative for siting the uses proposed by the Port. Because the remainder of the Port of Portland’s 

facilities are built out and occupied, the Mackenzie Report concludes that the Port of Portland is 

not a viable alternative. 

 

In addition to finding Hayden Island unavailable for multiple reasons, including but not limited to 

the lack of deepwater access, infrastructure or political will, the Mackenzie Report found the 

remainder of the Port of Portland’s facilities that could accommodate the Port’s proposed uses to 
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be built out and occupied, and lacking needed acreage for siting any of the approved uses. 

Accordingly, the Port of Portland is not a viable alternative.  

Non-Columbia River Ports 

 

Port of Coos Bay 

 

Regarding the non-Columbia River/M-84 corridor ports, the Mackenzie Report first addresses 

the Oregon International Port of Coos Bay. It notes that it is 200 nautical miles from the mouth 

of the Columbia River, does not serve M-84/Columbia River corridor commerce and is 230 road 

miles from the Portland metropolitan area. The Mackenzie Report also specifically discusses the 

fact that that over 60% of Oregon’s manufacturing, warehousing, and transportation-based 

economy is located along the Columbia River Corridor. For commerce beyond Oregon, the 

confluence of national or regional waterways (Columbia River/M-84), freeways (I-5, I-84), and 

rail networks (Union Pacific and BNSF Class I rail lines) occurs at the metro area only 50 miles 

from Port Westward but, as noted, is 230 road miles from Coos Bay. Based on that, the 

properties in Coos Bay are not economically comparable to Port Westward to serve the 

Columbia River Corridor economy and so the Oregon International Port of Coos Bay is not a 

viable alternative for the approved uses. 

 

Port of Newport 

 

The Mackenzie Report finds that the Port of Newport does not provide a viable alternative, 

noting among other things that it does not serve Columbia River/M-84 corridor commerce. 

Based on the same reasoning provided for Coos Bay, the Port of Newport is not a viable 

alternative. 

Port of Tillamook 

The Mackenzie Report similarly finds Port of Tillamook is not a viable alternative, noting that, in 

addition to not serving Columbia River/M-84 corridor commerce, the Port of Tillamook entirely 

lacks maritime access. Based on that fact, and on the same reasoning eliminating Coos Bay and 

Newport from consideration, the Port of Tillamook is not a viable alternative. 

Other Sites Considered 

 

Finally, the Mackenzie Report addresses other potential alternative sites that were previously 

raised, both public and non-public, noting that the viability of each site is impacted by the Port’s 

modification of its application to limit the reason put forward to justify the exception to the 

deepwater port and existing dock facilities at Port Westward as a “unique resource” under OAR 

660-004-0022(3)(a). The Mackenzie Report addresses those raised alternatives, noting that none 
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provide deepwater access or existing dock facilities, and the report therefore concludes that none 

are viable alternatives. 

 

Non-Deepwater Sites 

 

The North Coast Business Park, East Skipanon Peninsula, Wasser-Williams Site, Port of the Dalles 

and Port of Klickitat have all been raised by opponents as potential alternative sites. However, they 

are not viable alternatives because they all lack deepwater access. In addition, as explained below 

the Port of Klickitat is not an Oregon port and is not subject to Oregon’s Statewide Planning Goals. 

Out-of-State Sites 

 

Opponents have raised the Millennium Site in Cowlitz County, Washington as another non-Oregon 

potential alternative. That site is in a protracted process involving evaluation for the siting of a 

coal export facility. The materials submitted to the County by the opponents show an intent to site 

only certain uses because of the limits of the site’s aquatic lands lease with the State of Washington 

that do not encompass the approved uses. The materials submitted also discuss no-action 

alternatives for industrial development unrelated to deepwater access, and would also not allow 

the approved uses.  

 

Equally important, as discussed by the Port and as highlighted by the Washington aquatic lands 

permit application, the OAR 660-004-0020 “reasonable accommodation standard” cannot 

reasonably be interpreted to apply to out-of-state sites, specifically because no out-of-state sites 

are subject to Oregon’s Statewide Planning Goals at all. As such, none would require an exception 

under Oregon law. The intent of alternative sites analysis for sites not requiring an exception 

applies only to sites subject to the Oregon Statewide Planning Goals, meaning only sites located 

within Oregon. A different interpretation would undermine the intent of the exception process and 

have disparate application in areas bordering Washington, Idaho and California. Given that 

conclusion, the Millennium site, as well as all other out-of-state sites raised (including but not 

limited to the Port of Klickitat and the Waser-Williams Site), are not viable alternatives. 

 

ESEE Analysis 

 

LUBA previously rejected the claim that Columbia County did not make adequate findings that 

the long term environmental, social, economic, and energy (“ESEE”) consequences would not be 

significantly more adverse than if an exception were taken for different otherwise-available 

resource lands. LUBA held that the petitioners had not demonstrated other or different findings 

were required. LUBA noted that the petitioners had not specifically identified and described 

alternative resource sites with fewer ESEE impacts. 70 Or LUBA at 202. On remand, opponents 

have raised this issue, although this assignment of error was not sustained by LUBA.  
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The only additional alternative ESEE sites identified in the record on remand are the Port of the 

Dalles and the Port of Klickitat, both upstream of the federally maintained deepwater channel in 

the Columbia River. In addition, opponents contend that those sites would have less adverse 

impacts because they are surrounded by less productive resource land but do not provide evidence 

to support that assertion. Further, as discussed above, both ports lack deepwater access and 

therefore cannot serve to replace Port Westward. 

To the extent ESEE Analysis applies to the modified approval, because neither the Port of the 

Dalles nor the Port of Klickitat are deepwater ports, neither are not appropriate alternatives for 

ESEE consideration. In addition, the fact that the Port of Klickitat is not an Oregon port and is 

therefore not viable for consideration under the “reasonable accommodation standard” applicable 

only to lands Oregon subject to Oregon’s Statewide Planning Goals. 

4. Compatibility Analysis for the Narrowed Field of Proposed Uses 

 

Under ORS 197.732(2)(c)(D), Goal 2, Part II(c) and OAR 660-004-0020(2)(d), the County is 

required to make a determination that the proposed uses are compatible with other adjacent uses 

or will be so rendered through measures designed to reduce adverse impacts.  

 

OAR 660-004-0020(2)(d) states, in part: 

 

“The proposed uses are compatible with other adjacent uses or will be so rendered 

through measures designed to reduce adverse impacts.” 

 

The rule further explains that “‘compatible’ is not intended as an absolute term meaning no 

interference or adverse impacts of any type with adjacent uses.” 

 

LUBA concluded that, absent the proposal of specific rural industrial uses, it is impossible to make 

adequate compatibility findings, which is a prerequisite for taking an Exception to Goal 3, stating, 

“The time to discover whether the proposed use is compatible or can be made compatible with 

adjacent uses, and therefore qualifies for a goal exception under OAR 660-004-0020(2)(d), is 

before the local government adopts the comprehensive plan text, map and zoning changes that 

authorize the proposed use.” 40 Or LUBA at 206. 

 

Five specific rural industrial uses have been approved, and therefore the County is accordingly 

capable of determining, ensuring and maintaining continued compatibility with other adjacent 

uses, or that the approved uses can be so rendered through measures designed to reduce adverse 

impacts, thereby ensuring compliance with OAR 660-004-0020(2)(d). As part of the approval of 

this exception, such measures designed to reduce any adverse impacts have been taken.   
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Condition 1 of the approval requires Site Design Review and RIPD Use Under Prescribed 

Conditions applications to be submitted, as required by the CCZO, prior to an application for a 

building or development for a new use in the new expansion area. Condition 2 imposes a trip cap 

on the entire exception area of 332 PM peak-hour trips to limit traffic impacts. Condition 3 requires 

a traffic study for each new use in the expansion area to determine the anticipated number of trips 

generated, likely travel routes, impacts on both passenger car and heavy truck traffic and to ensure 

that County roadways are improved as needed to adequately serve future development. The traffic 

analysis required will identify impacts on passenger and truck traffic, ensure compliance with the 

trip cap imposed, and require improvements to county roadways as needed. 

In addition, Condition 4 specifically provides requirements tailored to address potential 

compatibility issues. The condition explicitly addresses compatibility concerns with adjoining 

agricultural uses by requiring: evaluations of threatened and endangered species as required by 

law, maintenance of natural resource features, buffers and screening for any development adjacent 

to land zoned PA-80, and the maintenance of undeveloped areas in their natural state if not 

developed. Condition 4 also requires dust suppression and water run-off controls to be 

implemented, and that any conditional applications include agricultural impact assessment reports 

for adjacent agricultural uses, by which applicants must demonstrate ongoing compatibility, 

identify potential impacts and, if necessary, implement a mitigation plan to maintain compatibility. 

The condition also requires submission of a rail plan to ensure consistency with applicable law and 

identification of potential mitigation measures. 

The approval conditions further require future Port tenants to adopt a plan, and institute a program 

consistent with the plan, establishing baseline measurements for contaminates at the expansion 

area and down-gradient and assuring that any future industrial wastewater discharges are treated 

to prevent pollution. They also require future Port tenants to prepare response and clean-up plans 

in the event of a hazardous material spill, involving appropriate government agencies and private 

companies specializing in such clean-up activities. The conditions prohibit any uses related to the 

storage, loading or unloading of coal. These measures are sufficient to maintain compatibility with 

adjacent uses. 

Opponents have argued generally that the approved uses are so broad as to prohibit maintaining 

such compatibility, but have not explained how compatibility is not adequately maintained 

between one or more of those approved uses. Under ORS 197.732(1)(a) and OAR 660-004-

0020(2)(d) “compatible” as a term “is not intended as an absolute term meaning no interference or 

adverse impacts of any type with adjacent uses.” The County has received no substantive evidence 

in the record of any meaningful distinction between the anticipated impacts of the approved uses 

and those of existing industrial uses at Port Westward on neighboring uses, and therefore finds that 

the approved uses will be similarly compatible with existing adjacent uses.  

The substantial evidence in the record establishes that there is existing and ongoing compatibility 

between neighboring industrial and agricultural uses at Port Westward. This body of record 
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evidence supports a conclusion that current and future uses are and will be able to successfully 

maintain compatibility. 

The record also contains information from the National Levee Database showing that the dike 

surrounding the Port Westward area currently has a rating of “minimally acceptable” from the 

Army Corps of Engineers, and that such a maintenance rating is consistent with the majority of 

federally built and privately maintained levees in Columbia and Multnomah Counties. 

 

The Oregon Department of Agriculture submitted a letter into the raising questions about four 

potential compatibility issues: potential dust creation; water quality impacts; the ability of area 

farmers to move their equipment on area roads; and the potential impact on underground 

agricultural infrastructure. Under state law the approved uses must be compatible with other 

adjacent uses or “so rendered through measures designed to reduce adverse impacts.” As the 

applicable statutes and administrative rules explain, however: “‘Compatible’ is not intended as 

an absolute term meaning no interference or adverse impacts of any type with adjacent uses.” 

ORS 197.732(1)(a), OAR 660-004-0020(2)(d). 

 

The approval conditions explicitly address each of these concerns. Condition 4(e) imposes a 

requirement that adequate measures be taken to control dust, including the use of hard surfaces 

and dust suppression. Condition 4(f) requires control and containment of site-run off and 

containment or other adequate treatment of any harmful sediment prior to release off of the new 

expansion area to prevent or adequately mitigate potential impacts to irrigation equipment and area 

ground and surface water quality. Condition 4(g) requires monitoring water tables and sloughs for 

water quality and elevations to ensure that area water is maintained for existing uses. Condition 2 

imposes a trip cap of 332 PM peak-hour trips for the entire new expansion area, and a new traffic 

impact analysis required prior to any development after that number of trips is reached that 

includes recommendations consistent with state law requirements. Condition 3 requires individual 

traffic studies for each proposed use in the new expansion area to determine trips generated, travel 

routes, identify impacts and require improvements in relation to the identified impacts. In addition, 

the information collected under Condition 3 would monitor traffic levels to ensure compliance 

with the trip cap imposed via Condition 2. The Board also notes that both the Port’s traffic engineer 

and the regional ODOT representative have submitted letters into the record discussing projected 

traffic levels, and both concur that the proposal would not cause a significant effect on the 

surrounding transportation system. 

Significantly, from feedback received through the hearing process, Staff recommended and the 

Board included two additional conditions aimed directly at addressing potential compatibility 

concerns. Condition 7 requires the development and implementation of a plan and ongoing 

program for sampling ground and surface water quality to establish baseline measurements for 

contaminates at the new expansion area, and down-gradient. The stated intent of the condition is 

to protect against pollution of the watershed environment and as an early detection system for any 
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leaking tanks in the new expansion area. Further, Condition 8 preemptively requires a response 

and clean-up plan to be in the event of any hazardous material spill. The condition requires 

identification of appropriate governmental agencies and private companies to be involved in such 

a clean-up activity.  

Regarding underground irrigation and/or drainage infrastructure, the conditions outlined above, 

and specifically Conditions 4(f), 4(g), 7 and 8 are specifically targeted toward and will effectively 

ensure compatibility with adjacent uses, including agricultural uses utilizing irrigation and 

drainage infrastructure, including underground infrastructure. The record establishes that there are 

several existing active industrial uses currently operating within the original exception area, and 

adjacent to agricultural uses. With the conditions imposed, the approved uses sited in the 

Expansion Area will be compatible with the adjacent agricultural uses.  

In response to LUBA’s conclusion, the Port has narrowed the scope of its proposed rural industrial 

uses to the five discussed above, so as to allow for an adequate compatibility analysis for the 

proposed uses consistent with the requirements of OAR 660-004-0020(2)(d) and LUBA’s holding.  

 

Transportation Analysis 

 

Notwithstanding LUBA’s prior holding, opponents have claimed that potential rail use impacts 

to other transportation facilities must be assessed. However, no function classification, 

performance standards or other benchmarks in the County’s Comprehensive Plan, TSP or 

anywhere else are applicable to this application addressing rail impacts. The contention has been 

previously considered and rejected by LUBA:  

 

“A railroad is a ‘transportation facility’ as defined at OAR 660-012-0005(3) and 

pursuant to OAR 660-012-0020 a local government transportation system plan 

(TSP) must include a planning element for railroads. However, nothing in OAR 

660-012-0020 or elsewhere cited to our attention requires local governments to 

adopt either functional classifications or performance standards for railroads. 

OAR 660-012-0060(1)(a)-(c) defines ‘significantly affect’ in six different ways. 

Each of the six ways to ‘significantly affect’ a transportation facility under OAR 

660-012-0060(a)-(c) relates to either a change or inconsistency with a functional 

classification, or a degradation of a performance standard.  

In the present case, [opponents do] not identify any functional classification or 

performance standard in the county’s TSP or elsewhere that applies to railroads 

within the county. Therefore, [opponents’] arguments under OAR 660-012-0060 

do not provide a basis for reversal or remand. People for Responsible Prosperity 

v. City of Warrenton, 52 Or LUBA 181 (2006) (arguments that an amendment 

‘significantly affects’ the Columbia River as a ‘transportation facility’ fail under 

OAR 660-012-0060(1) where the petitioner identifies no functional classification 

EXHIBIT 6



 

ORDINANCE NO. 2018-1 Exhibit 6 - Exception Statement Page 29 

or performance standard in the TSP that is applicable to the river); Gunderson 

LLC v. City of Portland, 62 Or LUBA 403, 414, aff’d in part, rev’d in part on 

other grounds, 243 Or App 612, 259 P3d 1007 (2011), aff’d 352 Or 648, 290 P3d 

803 (2012) (city’s Freight Master Plan does not provide performance measures 

for the Willamette River for purposes of OAR 660-012-0060(1)).” 70 Or LUBA 

at 208-209. 

Opponents reference the 2009 Lower Columbia River Rail Corridor/ Rail Safety Study to support 

their argument.  That study, however, does not impose such functional classifications or 

performance standards that would apply to this application. Because no such applicable functional 

classifications or performance standards have been identified, that argument is unsupported. 

Nevertheless, potential rail impacts are addressed through Condition 4(h) of the approval, which 

provides: 

 

“Railroad crossings shall be managed consistently with federal law regulating 

crossing to reduce crossing delays. Any proposed use that includes transportation 

to or from the subject property by rail shall submit a rail plan identifying the number 

and frequency of trains to the subject property, impact on the County’s 

transportation system, and proposed mitigation.” 

 

Development proposals are thereby required to include a rail plan that will address impacts and 

propose measures to mitigate any identified impact, that concerns raised involving rail impacts 

will be specifically identified and addressed, and that the County will be able to confirm that these 

requirements are satisfied. 

 

Regarding the possible construction of a rail spur in the expansion area, and concerns that the area 

cannot accommodate such improvements, the exception granted does not propose the construction 

of a specific rail spur. Any future developer wishing to construct such a rail spur would undertake 

the necessary studies and permitting as part of development. Similar to road improvements needed 

to accommodate users’ needs, rail transportation needs (including any potential improvements 

within the expansion area) will be properly identified and addressed at the time of development.  

 

E. Conclusion 

 

Based on the evidence contained in the record and in particular the analysis provided in the 

technical report produced by Mackenzie, the Port of St. Helens has demonstrated compliance with 

all applicable laws and regulations for taking an exception to Goal 3 and rezoning the Port 

Westward Expansion area from PA-80 to RIPD. The uses proposed are rural in nature, are 

significantly dependent on close proximity to a deepwater port, and are (or can be rendered 

compatible) with adjacent uses. As evidenced by the analysis contained in the record, including 

that provided by the Mackenzie Report, there are no viable alternative sites available for the Port’s 
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proposed uses, and therefore an exception to Goal 3 is justified for the expansion of Port Westward, 

with the following requirements imposed as conditions of approval: 

 

1) Prior to an application for a building or development for a new use, the 

applicant/developer shall submit a Site Design Review and an RIPD Use Under Prescribed 

Conditions as required by the Columbia County Zoning Ordinance. 

 

2) To ensure adequate transportation operation, proposed developments and expansions 

requiring site design review or Use Under Prescribed Conditions shall not produce more 

than 332 PM peak-hour trips for the entire subject property without conducting a new 

Traffic Impact Analysis (“TIA”) with recommendations for operational or safety 

mitigation consistent with the Oregon Transportation Planning Rule 660-012-0060. 

 

3) A traffic study be prepared for each proposed future development within the subject 

property to determine the number of trips generated, likely travel routes, impacts on both 

passenger car and heavy truck traffic and to ensure that County roadways are improved 

as needed to adequately serve future development. These TIA reports would also be used 

to ensure that the number of trips generated and accumulative trips do not exceed the trip 

cap. 

 

4) To ensure compatibility with adjoining agricultural uses, the applicant/developer of new 

industrial uses shall comply with the following:  

 

a. The habitat of threatened and endangered species shall be evaluated and protected 

as required by law. 

 

b. Alterations of important natural features, including placement of structures, shall 

maintain the overall values of the feature. 

 

c. All development adjacent to land zoned PA-80 shall include buffers that are 

established and maintained between the industrial uses and adjacent land uses on 

PA-80 zoned land, including natural vegetation and where appropriate, fences, 

landscaped areas and other similar types of buffers. 

 

d. When possible the area of the site that is not developed for industrial uses or support 

shall be left in a natural condition or in resource (farm) production. 

 

e. Controls, including suppression and requiring hard surfaces, shall be employed as 

needed to be determined by the County to mitigate dust caused by industrial uses 

that may emanate from the site and traffic to the site. 
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f. Site run-off shall be controlled and any harmful sediment shall be contained or 

otherwise treated before being released to ensure potential impacts to irrigation 

equipment and area water quality (both ground and surface) are controlled. 

 

g. The industrial use impact on the water table and sloughs shall be monitored for 

water quality and surface water elevations to ensure that the area water can be 

maintained and managed for existing uses.  

 

h. Railroad crossings shall be managed consistently with federal law regulating 

crossing to reduce crossing delays.  Any proposed use that includes transportation 

to or from the subject property by rail shall submit a rail plan identifying the number 

and frequency of trains to the subject property and impacts to rail movements, 

safety, noise or other identified impacts along the rail corridor supporting the 

County’s transportation system.  The plan shall propose mitigation to identified 

impacts. 

 

i. Development applications shall include an agricultural impact assessment report 

that shall analyze adjacent agricultural uses and practices and demonstrate that 

impacts from the proposed use are mitigated.  The report shall include a description 

of the type and nature of the agricultural uses and farming practices, if any, which 

presently occur on adjacent lands zoned for farm use, type of agricultural equipment 

customarily used on the property, and wind pattern information.  The report shall 

include a mitigation plan for any negative impacts identified. 

 

5) The types of industrial uses for the subject Plan Amendment shall be limited to only those 

uses that are substantially dependent on a deepwater port and have demonstrated access 

rights to the dock, and those uses with employment densities, public facilities and 

activities justified in the exception, specifically: 

 

a. Forestry and wood processing, production, storage, and transportation; 

b. Dry bulk commodities transfer, storage, production, and processing; 

c. Liquid bulk commodities processing, storage, and transportation; 

d. Natural gas and derivative products, processing, storage, and transportation; and 

e. Breakbulk storage, transportation, and processing. 

 

6) The storage, loading and unloading of coal is specifically not justified in this exception.  

Such uses shall not be allowed on the subject property without a separate approved 

exception to Goal 3.  
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7) The Port (applicant) shall institute a plan and ongoing program for sampling ground and 

surface water quality to establish baseline measurements for a range of contaminates at 

the re-zone site and down-gradient.  The program should be designed and managed for 

assurance that future industrial wastewater discharges are treated to prevent pollution to 

the watershed environment.  The program shall be designed to detect leaking tanks.  

 

8) The Port (applicant) shall prepare a response plan and clean-up plan for a hazardous 

material spill event.  The plan shall include appropriate government agencies and private 

companies engaged in such clean-up activities. 

EXHIBIT 6
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BEFORE THE BOARD OF COUNTY COMMISSIONERS

FOR COLUMBIA COUNTY, OREGON

In the Matter of Amendments to the Columbia
County Zoning Ordinance Pertaining to
Marijuana-Related Land Uses in Unincorporated
Columbia County

ORDINANCE NO. 2018-2

The Board of County Commissioners for Columbia County, Oregon, ordains as follows:

SECTION 1. TITLE

This Ordinance shall be known as Ordinance No. 2018-2.

SECTION 2. AUTHORITY

This Ordinance is adopted pursuant to ORS 203.035, ORS 203.045, ORS 197.175, ORS
475B.486, and ORS 475B.928.

SECTION 3. PURPOSE

The purpose of this Ordinance is to amend the Columbia County Zoning Ordinance to
establish additional standards for marijuana production and retailing operations; prohibit
marijuana growing and producing operations in the Rural Residential – 5 Acre (RR-5) Zone; and
clarify distinctions between state licensing requirements and County land use regulatory
requirements for marijuana-related land uses.

SECTION 4. AMENDMENT AND AUTHORIZATION

The Columbia County Zoning Ordinance is amended as shown in Exhibit A, attached
hereto and incorporated herein by this reference.

SECTION 5. FINDINGS

The Board of County Commissioners adopts the Findings of Fact and Conclusions of
Law in the Staff Report, attached hereto as Exhibit B and incorporated herein by this reference.

SECTION 6. SEVERABILITY

If for any reason a court of competent jurisdiction holds any portion of this Ordinance,
including its attachments or any portion therein, to be invalid, and such holding is upheld on
appeal, that portion shall be deemed a separate, distinct and independent portion. The court’s
holding shall not affect the validity of the remaining portions.
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SECTION 7. SCRIVENER’S ERRORS

Scrivener’s errors in any portion of this Ordinance may be corrected by order of the
Board of County Commissioners.

DATED this ____ day of ______________________, 2018.

Approved as to Form

By:
Office of County Counsel

Recording Secretary

By:
Jan Greenhalgh

First Reading:
Second Reading:
Effective Date:

BOARD FO COUNTY COMMISSIONERS
FOR COLUMBIA COUNTY, OREGON

By:
Margaret Magruder, Chair

By:
Henry Heimuller, Commissioner

By:
Alex Tardif, Commissioner



TEXT AMENDMENTS TO COLUMBIA COUNTY ZONING ORDINANCE 
 

(Added text is shown in bold; deleted text is shown in strikethrough) 
 

 
Section 603 of the Rural Residential – 5 Zone, shall be amended as follows: 
 

603 Conditional Uses: 

 

1. Signs as provided in Section 1300. 

 

 [ . . . . . ] 

 

6. Marijuana growing and producing within an enclosed structure subject to 

standards in Section 1803.  
 

 

 

Section 1803 of the Special Use Standards shall be amended, as follows: 
 

1803 MARIJUANA LAND USES 

 

1. State Issued Marijuana License or Registration Required Compliance with State 

Marijuana License and Registration Requirements.  All marijuana land uses 

except for those not required to be licensed by the Oregon Liquor Control 

Commission (OLCC) or registered by the Oregon Health Authority (OHA), such 

as home grown or home made marijuana, shall provide to the Land Development 

Services Department written documentation from OLCC or OHA, as follows: 

of the issuance of the applicable state issued marijuana license or registration at 

the time of application for a required land use permit.  Applicants for recreational 

marijuana land uses including producing, processing, wholesaling, and retailing 

shall also show evidence of a completed County land use compatibility statement 

for the use for which the application is being submitted.  

 

A. At the time of building permit application for buildings accommodating 

marijuana land uses, the applicant shall provide written documentation 

from OLCC or OHA that the proposed marijuana land use complies with 

applicable State application requirements. 

 

B. Prior to occupancy of buildings accommodating marijuana land uses, the 

applicant shall provide a copy of the OLCC license or OHA registration 

for the marijuana land use. 

 

C. A land use compatibility statement shall not be signed by the Land 

Development Services Department until all applicable County land use 

review procedures have been completed and a final land use decision has 

been made by the County. 

EXHIBIT A
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2. Marijuana Growing or Producing Uses. The following standards shall apply to 

marijuana growing or producing uses: 

 

A. Additional Standards for all zones in which marijuana growing and 

producing is allowed: 

 

1. Co-location with a Dispensary. Medical grows may not be on the same 

site as a dispensary.  

 

2. Glare.  No artificial light originating from within a grow building 

shall be visible from outside of the building. 
 

3. Separation from Certain Sensitive Uses.  Marijuana growing and 

producing shall not be located within 1,000 feet of a public 

elementary or secondary school, private or parochial elementary 

or secondary school, public park or child care center.  For the 

purposes of this section, separation distance shall be measured as 

the minimum distance between the property line of the grow 

parcel and the property line of the sensitive use parcel. 
 

B. Within an Enclosed Building in Certain Zones. Growing and producing must 

be within an enclosed building in the RR-5, RC, M-3, M-2 and M-1 zones.  

For the purposes of growing and producing, an enclosed building includes an 

enclosed greenhouse. Additional Standards in the RC, M-3, M-2 and M-1 

Zones: 
 

1. Growing and producing must be within an enclosed building.  For 

the purposes of growing and producing, an enclosed building 

includes an enclosed greenhouse. 

 

2. Grow buildings shall be equipped with an air filtration system 

designed and approved by an Oregon registered mechanical 

engineer to minimize odors perceptible outside of the building. 

 

C. Additional Setbacks for Indoor Grows in Certain Zones.  In the FA-80,  and 

PF-80, and RR-5 zoning districts, minimum front, side and rear yard setbacks 

for buildings accommodating marijuana growing and producing shall be 

increased by 50 feet.  

 

D. Prohibited in Residential Zoning Districts.  Marijuana growing and 

producing uses are prohibited in residential zoning districts.Additional 

Standards in the RR-5 Zone. 

 

1. Growing and producing uses shall be operated by a resident or employee 

of a resident of the property on which the uses are located. 
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2. The growing and producing use shall employ on the site no more than 

five full-time or part-time persons. 

 

3. No more than one State issued growing or producing registration or 

license is allowed for each parcel of record. 

 

3. Marijuana Processing and Wholesaling Uses. The following standards shall apply 

to marijuana processing and wholesaling uses: 

 

A. Within an Enclosed Building. Marijuana processing and wholesaling uses in 

the M-3, M-2, and M-1 zones shall be within an enclosed building.  For the 

purposes of processing and wholesaling, a greenhouse does not qualify as an 

enclosed building. 

 

B. Wholesaling and Extract Processing in Residential Zones. Marijuana 

wholesaling and extract processing is prohibited in residential zoning districts.  

 

4. Marijuana Dispensary and Retailing Uses:. The following standards shall apply to 

marijuana dispensary and retailing uses: 

 

A. Separation from Certain Sensitive Uses:.  Marijuana dispensary and retailing 

uses may not be located within 1,000 feet of a public elementary or secondary 

school, private or parochial elementary or secondary school, public park or 

child care center.  For the purposes of this section, separation distance 

shall be measured as the minimum distance between the property line of 

the dispensary or retail use parcel and the property line of the sensitive 

use parcel. 
 

B. Separation from Each Other:. Marijuana dispensary and retailing uses may not 

be located within 1,000 feet of another marijuana dispensary or retailing use. 

For the purposes of this section, separation distance shall be measured as 

the minimum distance between the property lines of the dispensary 

parcels and/or retail use parcels. 
 

C. Prohibited in Residential Zoning Districts:. Marijuana dispensaries and 

retailing uses are prohibited in residential zoning districts.  
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COLUMBIA COUNTY BOARD OF COMMISSIONERS 
Staff Report

January 10 2018

Zoning Ordinance Text Amendment to provisions in 
Section 1803 “Marijuana Land Uses” 

FILE NUMBER: TA 17-02

APPLICANT: Columbia County
Land Development Services

HEARING  DATE: January 17, 2018

REQUEST: To amend provisions in Section 1803 of the Columbia County Zoning
Ordinance specifying additional standards for marijuana production and
retailing operations, prohibiting marijuana growing and producing
operations in the Rural Residential (RR-5) Zone,  and clarifying
distinctions between state licensing requirements and Columbia County
land use regulatory requirements for authorized marijuana land uses
operating in the unincorporated areas of Columbia County  

STAFF REPORT CONTENTS:                                                      Pages

Notification Requirements

Columbia County Zoning Ordinance
Section 1606 - Legislative Hearing 3
Section 1611 - Notice of Legislative Hearing 4

Oregon Revised Statute
ORS 215.503 - Measure 56 Notice 5

Oregon Administrative Rule
OAR 660-018-0020 - Post Acknowledgment Amendments 5

Review Criteria & Amendments

Columbia County Zoning Ordinance

Marijuana Land Uses
Section 1803.1 State Licensing and Registration Requirements  6 
Section 1803.2 Marijuana Growing or Producing  7
Marijuana Producing in Airport Industrial (AI) Zone 10 
Section 1803.4 Marijuana Dispensary and Retailing 12-13

Columbia County Comprehensive Plan
Part I  Administrative Procedures 14
Part II Citizen Involvement 14
Part III Planning Coordination 14
Part IV Forest Lands 15
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Part VII Rural Residential 15
Part X Economy 15
Part XVIII Air, Land and Water Quality 16

Conclusions and Recommendation 17

Written Comments Received  See Attachment 6

BACKGROUND & SUMMARY: 

County Regulation of Marijuana Uses

On November 25, 2015 the Columbia County Board of Commissioners adopted Ordinance No.
2015-4 related to cannabis regulation and set time, place and manner regulations for the growing,
processing, and retailing of marijuana operations in the county’s unincorporated areas. This
Ordinance added the  provisions in Section 1803 for Marijuana Land Use as well as the related
amendments to Sections 100, 300, 400, 500, 600, 620, 650, 680, 800, 810, 820, 830, 910, 920,
930,and 940 of the County’s Zoning Ordinance authorized by the Oregon Revised Statutes in
ORS Chapter 475B. 

Over the last twenty five (25)  months since the effective adoption date of County  Ordinance No.
2015-4, the County has accepted and processed applications for forty-five (45) Marijuana
Operations Permits as follows:

Marijuana Growing/Production Operations 
Resource Zone Rural Residential Light Industrial
(PF-80/FA-80/PA-80)      (RR-5)        (M-2)

36 4 1

Marijuana Retailing Operations
Existing Commercial (EC) Zone 

3 

Marijuana Processing/Wholesaling Operations
Heavy Industrial (M-1 Zone)

1

The County has processed only one application for Marijuana Processing/Wholesaling Operations .  
No Amendments are proposed for the existing provisions in Section 1803.3 related to the
Processing and/or Wholesaling of Marijuana Operations.  There is no evidence that the present
criteria in Section 1803.3 is inadequate.  Most proposed amendments deal with inadequacies found
in growing and producing of marijuana

Oregon Revised Statutes (ORS) 215.050, allows Columbia County to revise the County’s Zoning
Ordinance in order to implement the adopted  County Comprehensive Plan.  The primary 
objectives of the  Comprehensive Plan are to 1) “prevent or minimize conflicts between
incompatible land use activities,” 2) provide a source of information describing the condition and
characteristics of the County,” 3) “provide an objective basis for public and private land use
decisions,” and 4) “provide a better understanding of specific actions, programs and regulations
which may affect the public.” 
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These proposed amendments in TA 17-02  are based on the experiences of Land Development
Services and the Planning Commission in the processing of 45 marijuana operations over the past
25 months.  The proposed amendments will support Comprehensive Plan objectives as they
establish additional siting and construction regulations specific to proposed marijuana production
and retailing operations in order (1) to alleviate issues of incompatibility with nearby different
land uses  and to (2) clarify the distinctions for operators and the public between obtaining
licensing from the State of Oregon and land use authorization from Columbia County. 

Planning Commission’s initial evidentiary pubic hearing for TA 17-02:

This matter came before the Columbia County Planning Commission on the direction of the
Board of County Commissioners to initiate Amending provisions in Section 1803 of the
Columbia County Zoning Ordinance related to Marijuana Land Uses in unincorporated areas 
that were adopted on November 25, 2015 by the Board of County Commissioners through 
Ordinance No. 2015-4.

 The first public hearing was originally scheduled for August 7, 2017 but was postponed until
August 21, where  the Planning Commission reviewed the proposed amendments, heard
testimony from interested parties and considered written materials including the Staff Report
dated July 28, 2017.  The Commission expressed interest in considering other amendments
(additional) to those presented in TA 17-02 from staff, including increasing minimum size of
RR-5 marijuana growing operations to 5-acres, expanding the definition of Sensitive Uses,
classifying all indoor marijuana production facilities as commercial facilities, and prohibiting
new marijuana operations in the RR-5 Zone. The hearing was then continued until October 2,
2017 and then to November 6, 2017 where they deliberated these proposed additional
amendments and voted to prohibit marijuana operations in the Rural Residential (RR-5) Zone,
rather than require additional siting regulations.

The County has proceeded  with the process of drafting these amendments to its Zoning
Ordinance addressing marijuana  uses according to the  legislative  process prescribed  by the
Comprehensive  Plan and Zoning Ordinance. 

Proposed Amendments to “1803 Marijuana Uses”  within, Article IX (Special Use Standards) 
(Attachment 1) addresses local County standards specific to marijuana production and  retailing 
uses which are in addition to those applicable in individual zoning districts.  These standards
incorporate State law requirements related to land use and add County reasonable time, place and
manner regulations within the meaning of ORS 475B.340 and ORS 475B.500 and address the
potential nuisance aspects of  marijuana uses.  Findings justifying the  proposed  additional
County standards which address related potential adverse effects of marijuana uses are contained
in the findings of this Staff Report. 

REVIEW CRITERIA AND FINDINGS:

Notification Requirements

Section 1600 of the Zoning Ordinance: 

This  request is being  processed under Sections 1606 (Legislative Hearing) and 1611 (Notice of
Legislative Hearing) of the County Zoning Ordinance.  The pertinent sections of the ordinance
are as follows:

1606 Legislative Hearing:  Requests to amend the text of the Zoning Ordinance or to change a large
area of the Zoning Map of Columbia County in order to bring it into compliance with the Comprehensive
Plan are legislative hearings.  Legislative hearings shall be conducted in accordance with the following
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procedures:

.1 A legislative amendment to the Zoning Ordinance Text or Map may be initiated at the
request of the Board of Commissioners, a majority of the Commission, or the Director, or
any citizen of the County may petition the Commission for such a change.

.2 Notice of a Legislative Hearing shall be published at least twice, 1 week apart in
newspapers of general circulation in Columbia County.  The last of these notices shall be
published no less than 10 calendar days prior to the Legislative Hearing.  The mailing of
notice to individual property owners is not required but shall be done if ordered by the
Board of Commissioners."

Finding 1:   Notification of the Planning Commission’s initial evidentiary public hearing for
TA 17-02's proposed Amendments was published in local news media, the Chronicle on July
19, 2017 and July 26, 2017  and The South County Spotlight on July 21, 2017 and July 28,
2017.  On June 27, 2017 notification was sent to all government agencies, the Department of
Land Conservation and  Development, the five County’s Citizen Planning Advisory
Committees (CPACs) in accordance with Oregon Revised Statute (ORS) 197.047. In
accordance with ORS 215.503(4), notice was sent to affected individual property owners on
June 30, 2017, 38 days before the first scheduled hearing on  August 7, 2017.  The
subsequent Board’s Public hearing notices were published in the St. Helens Chronicle on
January 10, 2018 and in the South County Spotlight on January 12, 2018.  With these
notifications, Staff finds this criteria has been met.

Continuing with Section 1611 of the Zoning Ordinance:

1611 Notice of Legislative Hearing:  The notice of a legislative hearing shall contain the following items:

.1 Date, time and place of the hearing;

.2 A description of the area to be rezoned or the changes to the text;

.3 Copies of the statement for the proposed changes are available in the Planning
Department.  These proposed changes may be amended at the public hearing;

.4 Interested parties may appear and be heard;

.5 Hearings will be held in accordance with the provisions of the Zoning Ordinance.

Finding 2:   All of the above information was included for both the Planning Commission’s and
Board of Commissioners’ Notices of Public Hearing published in the Chronicle and Spotlight
newspapers.   This criterion is met. 

Continuing with Section 1607 of the Zoning Ordinance:

“1607 Consistency with the Comprehensive Plan:  All amendments to the Zoning Ordinance Text
and Map shall be consistent with the Comprehensive Plan Text and Maps.

 .1 The Commission shall hold a hearing to consider the proposed amendments and
shall make a recommendation to the Board of Commissioners with regard to the
proposed amendments.  The Board of Commissioners shall hold at least one
hearing to consider the proposed amendments.  Both the Commission and the
Board of Commissioners hearings will require notice in the manner outlined in
Section 1611.”

Finding 3:     The Planning Commission held their hearing in August 21, 2107 and continued
it to October 6, 2017 and to November 6, 2017 where they deliberated on their final
recommendations to the Board as described in the Background & Summary Section.  The Board
of Commissioner’s public hearing will be held January 17, 2018 where they will consider these
recommendations in their final decision. 

As covered in the Background and Pages 12- 15 of this Report, these Text Amendments are
consistent with the provisions in ORS 215.050,which allows Columbia County to revise the
County’s Zoning Ordinance in order to implement the following primary objectives of the
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adopted County Comprehensive Plan:

1. “To prevent or minimize conflicts between incompatible land use activities,
2. To provide a source of information describing the condition and characteristics of the
County,
3. To provide an objective basis for public and private land use decisions, and
4. To provide a better understanding of specific actions, programs and regulations which
may affect the public.” 

Staff finds that the proposed amendments are in compliance with #1, 3,and 4 primary objectives
of the Comprehensive Plan.  Applicable elements of the Comprehensive Plan are examined in
Finding 15, page 13 and determines that the proposed amendments are consistent with the
Comprehensive Plan. 

Following with Oregon Revised Statues - ORS 215-503 - Measure 56 Notice:

“215.503 Legislative act by ordinance; mailed notice to individual property owners required
by county for land use actions.”

...

(4) In addition to the notice required by ORS 215.223 (1), at least 20 days but not more
than 40 days before the date of the first hearing on an ordinance that proposes to rezone
property, the governing body of a county shall cause a written individual notice of land use
change to be mailed to the owner of each lot or parcel of property that the ordinance proposes
to rezone 

Finding 4: Notice was sent in accordance with ORS 215.503 by green postcard to affected individual
property owners on June 30, 217, which is 38 days before the first hearing on the proposed
amendments held on August 7, 2017. This criterion is satisfied.

Following with Oregon Administrative Rules OAR 660-018-0020:

660-018-0020   Notice of a Proposed Change to a Comprehensive Plan or Land Use Regulation

(1) Before a local government adopts a change to an acknowledged comprehensive plan or a 

land use regulation, unless circumstances described in OAR 660-018-0022 apply, the local

government shall submit the proposed change to the department, including the information

described in section (2) of this rule. The local government must submit the proposed change to

the director at the department’s Salem office at least 35 days before holding the first evidentiary

hearing on adoption of the proposed change.

(2) The submittal must include applicable forms provided by the department, be in a format

acceptable to the department, and include all of the following materials:

(a) The text of the proposed change to the comprehensive plan or land use regulation

implementing the plan, as provided in section (3) of this rules

(b) If a comprehensive plan map or zoning map is created or altered by the proposed change, a

copy of the relevant portion of the map that is created or altered

© A brief narrative summary of the proposed change and any supplemental information that the

local government believes may be useful to inform the director and members of the public of the

effect of the proposed change
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(d) The date set for the first evidentiary heading

(e) The notice or a draft of the notice required under ORS 197.763 regarding a quasi-judicial land

use hearing, if applicable and

(f) Any staff report on the proposed change or information that describes when the staff report will

be available and how a copy may be obtained.

(3) The proposed text submitted to comply with subsection (2)(a) of this rule must include all of

the proposed wording to be added to or deleted from the acknowledged plan or land use

regulations. A general description of the proposal or its purpose, by itself, is not sufficient. For

map changes, the material submitted to comply with Subsection (2)(b) must include a graphic

depiction of the change a legal description, tax account number, address or similar general

description, by itself, is not sufficient. If a goal exception is proposed, the submittal must include

the proposed wording of the exception.

Finding 5:  Notice and the draft amendments were  sent in accordance with OAR 660-018-0020 to
DLCD on June 27, 2017, 41 days before the first evidentiary hearing before the Planning Commission 
on August 7, 2017.  The County will mail a  Notice of Adoption to DLCD when the Board makes
their final decision regarding these proposed amendments. This criterion is satisfied.

Review Criteria

Following with Proposed Amendments to Section 1803.1 of the Zoning Ordinance:

1803 MARIJUANA LAND USES

.1 State Issued Marijuana License or Registration Compliance with State Marijuana Licence
and Registration Requirements Required. : All marijuana land uses except for those not
required to be licensed by the Oregon Liquor Control Commission (OLCC) or registered
by the Oregon Health Authority (OHA), such as home grown or home made marijuana,
shall provide to the Land Development Services Department written documentation from
OLCC or OHA as follows: of the issuance of the applicable state issued marijuana
license or registration at the time of application for a required land use permit.  

A .  At the time of building permit application for buildings accommodating
marijuana land uses, the applicant shall provide written documentation from
OLCC or OHA that the proposed marijuana land use complies with applicable
State application requirements. 

B .  Prior to Occupancy of buildings accommodating marijuana land uses the
Applicant shall provide a copy of the OLCC licence or OHA registration for the
marijuana land use. 

C. County Applicants for recreational marijuana land uses including producing,
processing, wholesaling, and retailing shall also show evidence of a completed
County land use compatibility statement for the use for which the application is
being submitted at the time. 

A land use compatibility statement shall not be signed by the Land Development
Services Department until any applicable County land use review procedures
have been completed and a final land use decision has been made by the
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County.

Discussion: In order for the county to coordinate their processing of proposed Marijuana Land Use
Permits with the State of Oregon’s licensing/registration’s process, the current provisions in Section
1803.1 need to be updated. 

The amendments in 1803.1(A)  will help ensure that all county marijuana operators have been approved
for consistency with the applicable State application requirements before the County can release any
building permits.  Consequently, one condition of building permit issuance for  marijuana operations will
require the County  to receive written confirmation from the State as verification that the applicant has
completed the majority of all OLCC’s or OHA’s  Marijuana Production/Processing/Retailing  licensing
requirements.  Typically this State confirmation includes a statement that all licensing requirements are
met except for OLCC/OHA Staff’s final site inspection(s).

Similarly, the amendments to 1803.1(B) clarify that one condition of occupancy for the marijuana facility
will be for the marijuana operator to have met all State licensing requirements, including final site
inspection(s).  The applicant must provide the County with a copy of the issued OLCC license or OHA
registration.

Finally, the amendments to 1803.1 ( C) provide clarification to marijuana operators that the County
cannot sign a Land Use Compatibility Statement that is included in the State’s licensing/registration
requirements until the County has reviewed, approved and made a final land use decision for the new
marijuana operation.  This clarification will help ensure that the new marijuana operation will have met
all County land use requirements before the State will be able to issue their license/registration for the
marijuana operation.

Finding 6:   For these reasons, staff finds the proposed Text Amendments to Section 1803.1 are necessary
to coordinate the State of Oregon’s  and Columbia County’s review and approval of new marijuana
operations consistent with their respective roles and authorities. 

Following with Proposed Amendments to Section 1803.2 of the Zoning Ordinance:

1803 MARIJUANA LAND USES

.2 Marijuana Growing or Producing Uses. The following standards shall apply to marijuana growing
or producing uses:

A. Additional Standards for all zones in which marijuana growing and producing is allowed:

A. 1. Co-location with a Dispensary. Medical grows may not be on the same site as a 
            dispensary. 

2. Glare:  No artificial light originating from within a grow building shall be visable
from outside of the building at night.

3 Separation from Certain Sensitive Uses:  Marijuana growing and producing uses
may not be located within 1,000 feet of a public elementary or secondary school,
private or parochial elementary or secondary school, public park or child care
center. For the purposes of this section, separation distance shall be measured
as the minimum distance between the property line of the grow parcel and the
property line of the sensitive use parcel. 
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Discussion: As stated in the Summary, over the past 25 months, the county has processed 45 marijuana
growing/producing operations as follows: 36 in the Resource (Primary Forest, Primary Agriculture or
Forest-Agriculture) Zones, 4 in the Rural Residential (RR-5) Zone, and 1 in the Light Industrial Zone.
The proposed amendments in Section 1803.2 (A.2) and 18302.(A.3) are intended to help ensure the
continuing compatibility of the new marijuana production operations with the existing land uses and
authorized activities typically occurring within close proximity to each another.

Pertaining to the prohibition of glare on adjacent properties in 1803.2(A.2), nocturnal light pollution can
be disruptive to people as well as wildlife.  The majority of the county’s authorized  marijuana growing
operations are occurring in Resource Zones on properties that are also designated as Big Game or
Peripheral Big Game Habitat Areas.  Wildlife’s  normal activities could be significantly  impeded by large
artificially lit and loud commercial marijuana growing facilities operating in these critical
environmentally sensitive areas protected by Oregon’s Statewide Planning  Goal 5.   Sporadic artificial
lights along rural county roads can also be disruptive for rural residents and outdoor recreationists who
may be in relatively close proximity to large commercial marijuana growing operations.  

Another amendment to marijuana production operations are listed in Section 1803.2(A.3) and will require
a  minimum 1,000 foot separation between marijuana production operations and  sensitive public parks
and educational facilities that are frequented by persons under 21 years old.  The county reviewed  a
proposed indoor marijuana production operation  on an ~80 acre resource zoned property that was located
directly across the street from a public campground and a K - 12 school. The affected school district
questioned the fact that the county would consider authorizing the proposed  production of a federally
controlled substance (cannabis) in a location which is in close proximity to both of these public places
where children are educated and recreate. 

This new siting criterion amendment in Section 1803.2(A.3) for marijuana production operations
compliments and adds to the county’s current siting provisions in Section 1803.4(A) for marijuana
retailing operations in Section 1803.4(A).  The current provisions require the 1,000  foot separation
between properties that have elementary or secondary schools, day cares and public parks and properties
where  marijuana products are sold.  As stated in the Summary, Columbia County has processed 41 new
marijuana production operations,  3 retailing operations, and 1 processing operation  within the first 25
months of its adoption of Marijuana Land Use Ordinance in November 2015.  With the predominance
of the county’s new marijuana operations being growing and production of marijuana, residents and
elected officials of a rural county such as ours have a legitimate interest in developing regulations that
more effectively limit the exposure of minors to the growing and production of a drug that remains listed
as a Schedule I Substance under the federal government’s Controlled Substance Act, and which has a
range of other potential adverse effects discussed in this report.

Finding 7: Staff finds the amendment to 1803.2(A.2)  will help to ensure that rural commercial producers
of marijuana will minimize or limit the impact that their indoor artificially lit structures  will have on
nearby residents, properties, and wildlife.  This amendment will not only help  minimize potentially
disruptive light pollution on rural properties and will also help preserve the county’s  remaining natural
areas  for outdoor recreation/enjoyment and wildlife habitat.

Finding 8: Staff finds the proposed amendment to 1803.2(A.3)  will help to prevent or minimize contact
between persons  under 21 years old who are attending  school or day care or  recreating in public parks
that may be near properties that contain facilities for the production and/or retailing of cannabis products
that are listed as Schedule I substances under the federal Controlled Substance Act.  

Continuing with Proposed Amendments to Section 1803.2 of the Zoning Ordinance:

1803.2 B. Within an Enclosed Building in Certain Zones. Growing and producing must be
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within an enclosed building in the RR-5, RC, M-3, M-2 and M-1 zones.  For the
purposes of growing and producing, an enclosed building includes an enclosed
greenhouse. Additional Standards in the RR-5, RC, M-3, M-2 and M-1 Zones:

1. Growing and producing must be within an enclosed building. For the purposes
of growing and producing, an enclosed building includes an enclosed
greenhouse.

2  Grow buildings shall be equipped with an air filtration system designed and
approved by an Oregon registered mechanical engineer to minimize odors
perceptible outside of the building. 

C. Additional Setbacks for Indoor Grows in Certain Zones.  In the FA-80 and PF-80
and RR-5 zoning districts, minimum front, side and rear yard setbacks for
buildings accommodating marijuana growing and producing shall be increased
by 50 feet. 

Discussion - Prohibiting marijuana operations in RR-5 zone: The Zoning Text Amendment to
1803.2(B.1) is TA 17-02's first reference to the proposed prohibition of new Marijuana Production
Operations in the RR-5 Zone. This Recommendation was partially  based on the Planning
Commission’s  testimony received at  hearings over the past 2 years from neighbors living adjacent to
commercial  marijuana operations in the RR-5 Zone.  These residents testified that odor and noises
emanating from larger warehouse structures used for commercial marijuana operations have
detrimentally impacted and changed their rural residential neighborhood’s characteristics and quality
of life.   The Planning Commission also found that currently marijuana operations are already
permitted in the unincorporated areas of the county zoned for Primary Forest, Forest-Agriculture,
Primary Agriculture, Rural Community, and Urban Industrial land uses which, in turn,  encompass
approximately 90% (400,000 acres)  of the County’s total land area. The Planning Commission also
determined that  the  proposed prohibition of new marijuana operations in the RR-5 zone’s
approximate 22,000 acres (5% of total land) would not be an unreasonable hardship for commercial
marijuana growers.  Excluding rural residential zoning districts from commercial marijuana growing
and production operations would be a reasonable time, place and manner regulation within the
meaning of ORS 475B.340  and ORS 475B.500. 

A second factor of the Planning Commission’s recommendation was based on  the 2016  Decision of
the Land Use Board of Appeals (LUBA) on  9/13/2016 for Sandra Diesel, Petitioner vs. Jackson
County, Respondent. Subsequently, this decision was appealed to and affirmed by  the Oregon Court
of Appeals on 12/9/2016.  Both of these Decisions are attached to this Staff Report.

Specifically, beginning on Page 17  Line 24 of LUBA’s affirmation of Jackson County’s prohibition
of marijuana production in the RR zone,  identifies similarities between Jackson and Columbia
County as follows:

“Given that the county allows marijuana production in the EFU (Exclusive Farm Use) zone and on
lands zoned farm and forest, which together comprise more than a million acres in the county, and on
industrial zoned land, the concerns stated by that legislator about the reasonableness of zoning
regulations do not appear to be present in this case.  Accordingly, petitioner has not established that
the amendments to the (Jackson County )Land Development Ordinance(LDO) to prohibit marijuana
production in the RR zone are not “reasonable regulations” within the meaning of ORS 475B.340
and 475B.500 or that the county acted unreasonably when it decided to allow marijuana production
in some, but not all, county zones.”

Another factor for the Planning Commission’s recommendation was related to the potential increase
in land use incompatibilities occurring between commercial  marijuana production facilities operating
within or in close proximity to well established rural residential neighborhoods.  First of all,
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marijuana production operations are prohibited by State law from (1) discharging any process water
into  septic systems (OAR 340-071-0130(4) and (2) irrigating marijuana from domestic wells is not
exempt  from the Commercial Marijuana Producer Water Use requirements in OAR 845-025-1030(4)
g)(D).  Consequently, these commercial operations are required to establish completely separate
irrigation and process water disposal systems on a single RR-5 property in ways that will not
compromise the site’s existing and separate residence’s potable water and onsite wastewater treatment
systems.  In addition, and depending on the size and nature of the new marijuana production,  the
County Roadmaster and Fire District may also require the site’s residential access be improved to
commercial standards related to the size of the commercial marijuana production operation.  

The final factor for the Planning Commission’s recommendation is related to the purpose of the RR-5
Zone as defined in the Zoning Ordinance. The RR-5 Zone is designed for rural areas where parcels
at the time of initial zoning designation are committed to non-resource uses and are characterized
with   predominantly residential uses that are served by rural levels of public services i.e. domestic
water from private wells, sewage disposal using on-site systems, adequate fire and emergency service
by fire districts, and access to county roads consistent with the County Transportation Plan and
specifications in The County Road Standards Ordinance.

Allowing new facilities and related site improvements for commercial marijuana production
operations to be constructed  in already established RR-5 neighborhoods can also be considered as
intrusive and obstructive, rather than complimentary to,  the predominant rural- residential
characteristics of the affected area and residents. Consequently, the prohibition of  commercial
marijuana operations in the RR-5 zone will help to encourage these already established RR-5
neighborhoods to sustain their predominantly rural residential land uses and development patterns
until such time that urban levels of  services (sanitary sewer, fire hydrants, commercial/industrial
roads, public water etc.) are available to support these more intensive and commercial land uses.   

The proposed amendments to 1803.2(B) and 1803.2C) will not only prohibit new marijuana
production operations in the RR-5 zone, but will also require all indoor marijuana production
operations, regardless of zoning, to install air filtration systems designed and approved by an Oregon
registered mechanical engineer in order to minimize odors perceptible outside of the building in the
more densely populated areas of our county.  The Rural Community (RC)  Zone was designated with
the intention of sustaining existing  rural and predominantly residential communities in close
proximity to and complemented by residences, small farm/forest uses as well as low-impact
commercial and/or industrial uses.  Since indoor marijuana production operations in the RC zone will
remain conditionally permitted in these  more populated rural areas, requiring air filtration systems
and light-obscuring construction features for these new facilities will also help to sustain these areas’
rural residential character in ways that balance the needs of the residents with those of their  small-
scale and low- impact  commercial and industrial users.  Likewise, the Heavy Industrial, Light
Industrial, and Industrial Park Zones tend to be located in close proximity to more densely populated
suburban/urban areas whose residents’ residential enjoyment need not be superceded by nearby
commercial marijuana production’s offensive odors. 

Finding 9: For the above mentioned reasons, Staff finds that the amendment to Section 1803.2(B and
C) to prohibit marijuana operations in the RR-5 zone will  further strengthen the related amendments
to Sections 1803.2(A. 2 and A.3) (Finding 7 & 8) aimed at protecting residents and their properties in
close proximity to commercial marijuana production operations from offensive odors  and  artificial
nocturnal lighting emanating from them.

Comments or Letters Received concerning Airport Industrial Zone 

Discussion - Request to allow marijuana operations in the Airport Industrial(AI) Zone: On

Page 10 of  17TA 17-02   Zoning Ordinance Marijuana Use Amendments

EXHIBIT B



October 17, 2017 Mark A. Gordon, P.C. and representing Tim Bero, delivered the attached request to
the Columbia County Board of Commissioners and Planning Commission to remove the current
prohibition of marijuana growing and producing operations in the Airport Industrial (AI) Zone.  This
request states that Mr. Bero seeks to grow, harvest and process cannabis from his approximate 72-acre
property, 27 acres of which is zoned for AI uses.  This request essentially asks the county to consider
the land uses associated with cannabis operations as another kind of agricultural operation and allow
them to occur in the AI Zone. 

Although this request states that Mr. Bero’s property is zoned  Primary Agriculture (PA-80), the
county’s official records verify it has actually been zoned for Primary Forest (PF-80) since 1985 as
shown below on Page 11.  

 The Board of Commissioner’s approved of Mr. Bero’s 2008 requests for Comprehensive and Zoning
Map Amendments ( PA 8-02 and ZC 08-02), and the southern 27-acres of the PF-80 subject property
was rezoned for AI uses and development.   

Zoning of Tim Bero’s 72-acres property associated with Tax Map ID # 4501-000-00300

Section 941 of the County’s Zoning Ordinance states the purpose of the AI Zone.  “It is intended to
recognize those areas devoted to or most suitable for the immediate operational facilities necessary
for commercial and noncommercial aviation.  It is also intended to provide areas for those activities
directly supporting or dependent upon aircraft or air transportation when such activities, in order to
function, require a location within or immediately adjacent to primary flight operations and
passenger or cargo service facilities.  It is further intended to provide appropriate locations for
airport related light industrial uses that are compatible with and dependent upon air transportation.”

The provisions in Sections 942 and 943 moreover, identify industrial and commercial uses that are
permitted outright or under prescribed conditions in the AI Zone all of which are either related to
operational facilities necessary for commercial or noncommercial aviation, are dependent on aircraft
transportation, or are intended to serve air service patrons. Although Section 952.10 outright permits
farm uses in the AI Zone, the related provisions in Section 946.2 - 4  specify limitations on uses in the
AI Zone where air emissions (smoke, fumes, flying ash dust, vapor gases) and exterior lighting, and
the storage of animal, vegetable, or other waste which attract insects, rodents or birds are prohibited
since these activities may interfere with present or planned aircraft operations.
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Cannabis is classified as a Schedule I drug under the federal Controlled Substances Act (CSA), and its
manufacture, distribution, and possession remain prohibited under federal law.  The County’s review 
of  marijuana operations permits moreover, are approved for consistency with state and local laws;
this approval provides no immunity from federal prosecution for violation of the CSA. The provisions
in ORS 475 B.005.2 ( c)  further that “....The People of the State of Oregon intend that the provisions
of ORS 475B.010) to 475B.395, together with other provisions of state law will.... Prevent the
diversion of marijuana from this state to other states.”

Finding 10: Staff finds that the majority (approximately 46 acres) of the 72 acre subject property is
zoned for PF-80 uses.  The existing provisions in Section 504.16 of the Zoning Ordinance authorize
the county to administratively review new PF-80 zoned marijuana production operations subject to
standards in Section 1803.  Although the PF-80 portion of this site already contains a residence
addressed at 15165 Airport Way, there are no provisions in Section 1803 or 504 that prohibit the
establishment of an accessory  marijuana production operation to its existing residential use in the PF-
80 Zone. 

Finding 11:Staff finds that the applicant has not submitted any evidence demonstrating that
marijuana operations are similar to other authorized AI land uses in that they will directly support or
be dependent upon aircraft or air transportation. Additional air and light pollution that could emanate
from marijuana operations also would potentially  interfere with aircraft operations which are
discouraged form locating in the AI Zone pursuant to provisions in Section 946.  Furthermore,
locating these federally Controlled Substance related activities immediately adjacent to the existing
Vernonia airport would also contradict one purpose of ORS 475 B:  to prevent the diversion of
marijuana from Oregon to other states. 

Finding 12: For these reasons and without any additional evidence Staff finds that the request to
amend Section 942.10 of the Zoning Ordinance to remove the exception for marijuana growing and
producing as an outright permitted use in the AI Zone is not consistent with the existing aviation
purposes of the zone, and is not consistent with regulatory requirements of the applicable federal,
state and local laws governing marijuana operations in Columbia County. 

Continuing with Proposed Amendments to Section 1803.2 of the Zoning Ordinance:

1803.2 D. Additional Standards in the RR-5  Zone.

1. Growing and producing uses shall be operated by a resident or
employee of a resident of the property on which the uses are located.

2. The growing and producing use shall employ on the site no more than
five full-time or part-time persons.

3. No more than one State issued growing or producing registration or
licence is allowed for each parcel of record. 

  1803.2 D Prohibited in Residential Zoning Districts: Marijuana growing and
producing uses are prohibited in residential zoning districts.

Finding 13: With the proposed prohibition of new marijuana operations in the RR-5 Zone as
evaluated during the Discussion for Finding 9, these amended provisions will provide clarification
that marijuana production is prohibited in all residential zones, including both RR-2 and RR-5 zones. 
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Following with Proposed Amendments to Section 1803.4 of the Zoning Ordinance:

.4 Marijuana Dispensary and Retailing Uses: The following standards shall apply to marijuana
dispensary and retailing uses:

A. Separation from Certain Sensitive Uses:  Marijuana dispensary and retailing uses
may not be located within 1,000 feet of a public elementary or secondary school,
private or parochial elementary or secondary school, public park or child care center.
For the purposes of this section, separation distance shall be measured as the
minimum distance between the property line of the dispensary or retail use parcel and
the property line of the sensitive use parcel. 

B. Separation from Each Other: Marijuana dispensary and retailing uses may not be
located within 1,000 feet of another marijuana dispensary or retailing use. For the
purposes of this section, separation distance shall be measured as the minimum
distance between the property line of the dispensary parcel and the property line of
the sensitive use parcel. 

C.   Prohibited in Residential Zoning Districts: Marijuana dispensaries and retailing uses are
prohibited in residential zoning districts. 

Finding 14: These amendments to Sections 1803.4 (A & B) will specify to the public and future
marijuana operators how the county will measure distances between properties proposed for new
marijuana retailing operations and nearby properties containing these specific sensitive land uses
where minors are educated or participating in outdoor recreational activities.   This clarification
specifies that the minimum separation is measured  between the affected property’s boundaries, not
between the property’s structures. Staff finds this clarification will provide the county, the public and
marijuana producers with a more accurate way to measure and enforce the minimum separation
between properties where marijuana products are sold from other such properties as well as from  the
properties in the general vicinity where persons under 21 years old regularly attend indoor or outdoor
educational and/or recreational activities.  

Following with Section 1607 of the Zoning Ordinance

1607 Consistency with the Comprehensive Plan:  All amendments to the Zoning Ordinance Text and Map
shall be consistent with the Comprehensive Plan Text and Maps.

 .1 The Commission shall hold a hearing to consider the proposed
amendments and shall make a recommendation to the Board of
Commissioners with regard to the proposed amendments.  The Board of
Commissioners shall hold at least one hearing to consider the proposed
amendments.  Both the Commission and the Board of Commissioners
hearings will require notice in the manner outlined in Section 1611.

Finding 15:   The Planning Commission’s recommendation for the  proposed Zoning Ordinance
Amendments proposed for TA 17-02 will be heard by the Board of Commissioners at their public
hearing scheduled for January 17, 2018.   See pages 13 - 16  for discussion of consistency with the
Comprehensive Plan. This  criterion will be satisfied when the Board holds a hearing and can
determine that the proposed amendments are consistent with the Comprehensive Plan. 

THE FOLLOWING  POLICIES  OF  THE  COUNTY’S COMPREHENSIVE PLAN APPLY
TO THE  PROPOSED AMENDMENTS (THOSE  NOT  LISTED  ARE  NOT APPLICABLE)

The  Columbia  County  Comprehensive Plan has twenty-one (21) Parts, each with a set of general
Goals and related Policies that are, in turn, implemented by the Zoning Ordinance, which identifies 
how land can be used and developed in the County’s unincorporated areas.  The parts of the
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Comprehensive Plan applicable to the proposed text amendment are:  Part I (Administrative
Procedures),  Part II (Citizen Involvement),  Part III (Planning Coordination),  Part IV (Forest Lands),
Part VII (Rural Residential), Part X (Economy and Part XVIII (Air, Land and Water Quality)).  Parts
of the Comprehensive Plan not addressed in this report are not applicable to the request.    

Beginning with Part I - Administrative Procedures for Revising and Amending the
Comprehensive Plan:

Part I (Administrative Procedures): This section provides a framework by which the
Comprehensive Plan and its implementing ordinances (such as the Zoning Ordinance) may be
reviewed, revised and amended.  Policy 5.A allows amendments to be initiated by the Board of
Commissioners, the Planning Commission, the Planning Director, or the owners of an affected
property.  Policy 5.C requires amendments to follow a process for adoption: CPAC review, Planning
Commission public hearing and recommendation, and Board hearing and adoption of revisions or
amendments.  Policy 5.D addresses legislative amendments and requires notice of the public hearing
and that a copy of the proposed amendments be mailed to all Citizen Planning Advisory Committees
and interested parties ten days prior to the first public hearing.  

As discussed in Finding 1 of this report, the  Board  of County Commissioners initiated the process
for the  Zoning Text Amendments to Section 1803 and directed Staff  to  prepare  amendments
addressing additional land use requirements for the proposed marijuana uses.  Proposed amendments
are legislative amendments  and  have  been noticed in accordance with this Plan and applicable
Oregon Revised Statutes (ORS 215.060 and ORS 197.610).  Notification of proposed amendments
were sent to the Department of Land Conservation and Development (DLCD), all County CPACs,
affected property owners and other interested parties for their review.  In accordance with ORS
197.610, which requires  notice of proposed amendments to be mailed to DLCD 35 days prior to the
first evidentiary hearing, a copy of the proposed amendments was mailed to DLCD on June 27, 2017. 
On June 30, 2017, notification of the amendments was mailed to all County CPAC members and
other interested agencies.  Measure 56 notices were  mailed  to  all affected properties on June 30,
2017.  Public notices of the meetings (twice at least 10 days prior to the initial public hearing) were
published accordingly.  

The first public hearing by the Planning Commission was  scheduled for August 7, 2017 and held on
August 21, 2017.  The Planning Commission’s recommendation to the Board of County
Commissioners is included in this Staff Report for TA 17-02 and dated January 1`0, 2018.  The Board
will then hold a public hearing on January 17, 2018 to consider the Planning Commission’s
recommendation and public testimony prior to making a decision on the adoption of proposed
amendments.

Finally, Policy 8 requires all land use approvals to be consistent with the Comprehensive Plan.  The
proposed amendments’ consistency with the Comprehensive Plan are discussed as follows: 

Continuing with Part II of the Comprehensive Plan - Citizen Involvement:

Part II (Citizen Involvement): requires opportunity for citizens to be involved in all phases of the
planning process.  Generally, Part II  is  satisfied when a local government follows the public
involvement procedures set out in State statutes and in its acknowledged Comprehensive Plan and
land use regulations, which has been completed for this application.  This is explained further under
Part 1 and Part III of the Comprehensive Plan discussions.

Continuing with Part III of the Comprehensive Plan: Planning Coordination:

Part III (Planning Coordination): This section requires coordination with affected governments and
agencies.  In accordance with Section 1603 of Columbia County’s Zoning Ordinance, ORS 215.060
and ORS 197.610, the County  provided  notice  of  the  hearing  with the opportunity for comments
to DLCD, all County CPAC members, affected property owners.  Any and all comments, received as
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of the date of this report, are discussed under “ Comments Received” below. 

Additionally, Zoning Ordinance Text Amendments are subject to the Legislative public hearing
process and are heard by the Planning Commission (for a recommendation) and by the Board of
County Commissioners (for a decision).  These hearings are advertised and open to the public and 
provide additional opportunity for public comment.  The Planning Commission hearing was
scheduled for August 7, 2017 which  will be followed by a hearing of the Board of County
Commissioners on January 17, 2018.  All of these requirements have and will be satisfied through the
public notice process.  

Continuing with Part IV of the Comprehensive Plan - Forest Lands:

Part IV (Forest Lands): The goal of the Forest Lands section of the Comprehensive Plan is to
conserve forest lands for forest uses.   The State has  defined marijuana growing and producing in the
definition of farm use(Section 34, HB 3400A). State law also provides that the County may, but is not
required to,  regulate marijuana as a farm use in the same manner it is regulated in the PA-80 zone as
an outright permitted use(Section 34(3), HB 3400A). As discussed during Findings 7 & 8, the
proposed  text amendments for marijuana production operations in the forest zone will (1) prohibit
artificial lighting from within a marijuana growing structure being visible from outside of the building
at night and (2) require  marijuana growing operations on forested properties be separated by a 
minimum of 1,000 feet from nearby properties containing sensitive elementary and secondary schools,
day cares and/or public parks which are regularly frequented by persons under 21 years old.  By
updating the construction and siting  requirements for marijuana production operations in the forest
zone, Staff finds the proposed amendments are consistent with Part IV of the Comprehensive Plan.     

Continuing with Part VII of the Comprehensive Plan - Rural Residential:

Part VII (Rural Residential): Rural residential land consists of  lands  that  were “Built and
Committed” to  non-resource  uses  at the time of  the Comprehensive Plan’s initial adoption of the
Zoning Ordinance  in 1984.  The  density  of  these areas varies with averages of one unit per five
acres or less being common.  Over 23,000 acres of land in Columbia County are designated Rural
Residential and are characterized by two distinct development patterns: five acre densities and two 
acre  densities.  It is  the  goal of the Rural Residential section of the Comprehensive Plan to provide
for the continuation and needed expansion of Rural Residential uses on those resource lands where a
valid exception can be, or has been shown to be, justified. Marijuana growing and producing has been
defined by the State as a farm use and farm use is currently permitted outright in the RR-2 and RR-5
zones.  The Board’s adoption of Board Ordinance  2015-4 prohibited marijuana production operations
in the RR-2 Zone due to their smaller parcels and more dense residential land use pattern, and allowed
them in the RR-5 Zone. 

As covered for Finding  9, the Zoning Text Amendments proposed for TA 17-02 are designed to
assure that the growing and production of marijuana in all rural residential zoned areas  does  not
unreasonably compromise or interfere with, and should not occur at the expense of the intended 
“continuation and expansion” of existing well established RR-5 neighborhoods and communities as
stated as one goal of the Rural Residential lands.   For these reasons, Staff finds the proposed
amendments to prohibit new  marijuana growing and producing operations in the RR-5 zone are
consistent with Part VII of the Comprehensive Plan.  

Continuing with Part X of the Comprehensive Plan - Economy:

Part X (Economy): This section generally regards  economic  strength and diversity in the County
through the creation of a stable  and  diversified economy and the creation of new and continuous
employment opportunities.  Policy 9  further  encourages  the  establishment and operations of service
sectors to insure greater revenue spending locally. The Zoning Text Amendments proposed for  TA
17-02 do not amend any existing provisions for marijuana retailing or processing operations.  These
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amendments however, do allow for the continued marijuana production operations in the PF-80, FA-
80, Urban Industrial and Rural Community zones with additional construction and siting requirements
intended to reduce  nuisances( i.e. light pollution and offensive odors) on adjacent properties.
Appropriately sited commercial marijuana production opportunities should provide county residents
and property owners participating in the marijuana industry with additional revenue to spend locally
that will, in turn, increase the county’s tax base.  The proposed prohibition of marijuana production
operations in the 22,000 acres  (~ 5% of the county’s land area) zoned for RR-5 uses moreover, will
still allow marijuana to be produced in ~ 400,000 acres or 90% of total county land zoned for PA-80
PF-80, FA-80, PA-80, Urban Industrial and Rural Community.  These 400,000 acres  should still
provide commercial marijuana operations with sufficient land to lawfully conduct these activities
without interfering with well established rural residential communities and neighborhoods nearby. 
For these reasons, Staff finds the proposed text amendments are consistent with Part X of the
Comprehensive Plan.

Continuing with Part XVIII of the Comprehensive Plan - Air, Land and Water Quality:

Part XVIII (Air, Land and Water Quality):  Applicable provisions of this part of the
Comprehensive Plan pertain to air emissions, noise, sewage disposal, solid waste removal and surface
and ground water protection treatment.  Goals of this section aim to “control and limit the adverse
impacts of noise, light pollution and air emissions” and “maintain and improve land resources and the
quality of the air and water of the County.”  

In  regard  to noise, the Noise Goal of the Comprehensive Plan is to “control and limit the adverse
impacts of noise.”  Policy 4 further states that “provisions will be included in the Zoning Ordinance to
prohibit encroachment of noise pollution sources into noise sensitive areas and to prohibit the
encroachment of noise sensitive uses into recognized noise pollution areas.”  Marijuana growing and
producing typically involves  the  use of ventilation  equipment and artificial lighting that must be
used during significant portions of each day and/or night to ventilate and light plants that can emit
sounds and light perceptible to nearby properties .  In addition, during their final four weeks of
maturity, marijuana plants emit a distinct odor and pollen which can be offensive to persons with
sensitivities 

As discussed in Findings 7 & 8 the proposed amendments include the installation of engineered air
filtration systems and light blocking mechanisms for indoor marijuana production operations in the
RC, M-3, M-2 and M-1 zoned properties.  Indoor production and growing operations on PF-80 and 
FA-80 properties however will be required to utilize nocturnal light blocking mechanisms but will not
be required to install air filtration systems since these are traditionally larger sized properties and are
not located near the more densely populated areas of the county.  The prohibition of marijuana
production operations in the RR-5 Zone will also preserve the rural residential characteristics of RR-5
established neighborhoods by eliminating potentially offense odors, noises, and nocturnal lighting
emanating from  commercial marijuana operations nearby. 

The proposed regulations as applied to traditionally more populated residentially developed areas
directly support Policy 4 by limiting the encroachment of a noise, smell, and light  pollution sources
into those areas that are more sensitive to these off site impacts.  For these reasons, Staff finds the
proposed text amendments are consistent with Part XVIII of the Comprehensive Plan.      

COMMENTS:

The following comments have been received as of January 10, 2018 and were submitted for the
Planning Commission’s public hearing.   

Vernonia Fire District: Has reviewed the proposed text amendments and have no objection to their
approval as submitted.

Page 16 of  17TA 17-02   Zoning Ordinance Marijuana Use Amendments

EXHIBIT B



Scappoose- Spitzenberg CPAC:  Has reviewed the proposed text amendments and have no objection
to their approval as submitted.

City of Scappoose:  Has reviewed the proposed text amendments and have no objection to their
approval as submitted.

City of Clatskanie:  Has reviewed the proposed text amendments and have no objection to their
approval as submitted.

Saint Helens School District: Has reviewed the proposed text amendments and have no objection to
their approval as submitted.

Other Written Comments: As of the January 10, 2018, Land Development Services has not received
any other written comments concerning the proposed Zoning Ordinance Text Amendments other than
the October 16, 2017 hand delivered request from Mark Gordon as covered for Finding 9. 

Phone Contacts: As of the date of this Report, Land Development Services has received
approximately 20  phone calls in response to the  the Measure 56 notice mailed to the affected 
unincorporated area property owners.  All of these contacts have been in favor of these proposed
amendments as they relate to their properties. 

CONCLUSION AND RECOMMENDATION:

Based  upon Discussion and related Findings in this Staff Report, the Planning Commission and Staff
recommends APPROVAL of  TA 17-02, the  legislative amendments to  the  text  of  the  Columbia
County Zoning Ordinance that will prohibit marijuana operations in the RR-5 zone, specify additional
standards for marijuana production and retailing operations and clarify distinctions between state
licensing requirements and Columbia County land use regulatory requirements for authorized
marijuana land uses operating in the unincorporated areas of Columbia County. The amendments  are
included as Attachment 1  to this report.  

ATTACHMENTS:

1. Proposed Marijuana Land Use Amendments to Section 1803 of the Zoning Ordnance

2.   Application for TA 17-02

3. Oregon Land Use Board of Appeals - Sandra Diesel vs. Jackson County LUBA Nos. 2016-039-055 
Affirmed 09/13/2016 -Oregon Court of Appeals - Sandra Diesel vs. Jackson County,   Affirmed
12/09/2016

4.   Mark A, Gordon’s request to Planning Commission and Board of Commissioners to allow
marijuana operations in the Airport Industrial (AI) Zone.

5. Section 940 of the Zoning Ordinance - Airport Industrial (AI) Zone  

6. Written Comments received and Planning commission draft August 21, 2017 Minutes 
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PERSONAL SERVICES CONTRACT (ORS Chapter 279B) 
 
 This Agreement is made and entered into by and between COLUMBIA COUNTY, 
a political subdivision of the State of Oregon, hereinafter referred to as "County", and 
CAPITOL ASSET & PAVEMENT SERVICES INC., an Oregon corporation, hereinafter 
referred to as "Contractor". 
 

WITNESSETH: 
 
 IT IS HEREBY AGREED by and between the parties above-mentioned, in 
consideration of the mutual promises hereinafter stated, as follows: 
 
1. Effective Date.  This Agreement is effective on the date last signed below. 
 
2. Completion Date.  The completion date for the digital imaging services under this 
Agreement and proposed in Exhibit “A” shall be September 30, 2018.  The completion 
date for the paving inspection services under this Agreement and proposed in Exhibit 
“B” shall be December 31, 2022. 
 
3. Contractor's Services.  Contractor agrees to provide the services described in the 
Contractor's Proposals, copies of which are attached hereto, labeled Exhibit "A" (digital 
imaging services) and Exhibit “B” (GIS paving inspection services) incorporated herein 
by this reference.  In case of conflict between Contractor's Proposals and this 
Agreement, this Agreement shall control. 
 
4. Consideration.  County shall pay Contractor on a fee-for-service basis, an 
amount not to exceed $29,900.00, for the digital imaging services set forth in Exhibit A, 
said amount to be the complete compensation to Contractor for the services performed 
under this agreement.  This fee shall include all expenses.  In addition, for paving 
inspection services set forth in Exhibit B, County shall pay Contractor on a fee-for-
service basis, an amount not to exceed $27,460.00 in the initial year 2018; $13,900.00 
for year 2020 and $14,900.00 for the year 2022.  These fees shall include all expenses. 
Unless otherwise agreed to in writing by the parties, payment shall be made in a lump 
sum at the satisfactory completion of each project as described herein. This Agreement 
is subject to the appropriation of funds by County, and/or the receipt of funds from state 
and federal sources.  In the event sufficient funds shall not be appropriated, and/or 
received, by County for the payment of consideration required to be paid under this 
Agreement, then County may terminate this Agreement in accordance with Section 17 
of this Agreement. 
 
5. Contract Representatives.  Contract representatives for this Agreement shall be: 
 
Capitol Asset & Pavement Services Inc. 
Joel M. Conder, Senior Project Manager 
PO Box 7840 
Salem, OR 97303 

Columbia County Road Department 
Tristan Wood, Engineering Project Coord. 
1054 Oregon Street 
St. Helens, OR 97051 
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Phone: 503-689-1330 
Fax: 503-689-1440 

Phone: 503-366-3992 
Fax: 503-397-7215 

  
All correspondence shall be sent to the above addressees when written 

notification is necessary.  Contract representatives can be changed by providing written 
notice to the other party at the address listed. 
 
6. Permits - Licenses.  Unless otherwise specified, Contractor shall procure all 
permits and licenses, pay all charges and fees and give all notices necessary for 
performance of this Agreement prior to commencement of work. 
 
7. Compliance with Codes and Standards.  It shall be the Contractor's responsibility 
to demonstrate compliance with all applicable building, health and sanitation laws and 
codes, and with all other applicable Federal, State and local acts, statutes, ordinances, 
regulations, provisions and rules.  Contractor shall engage in no activity which creates 
an actual conflict of interest or violates the Code of Ethics as provided by ORS Chapter 
244, or which would create a conflict or violation if Contractor were a public official as 
defined in ORS 244.020. 
 
8. Reports.  Contractor shall provide County with periodic reports about the 
progress of the project at the frequency and with the information as prescribed by the 
County. 
 
9. Independent Contractor.  Contractor is engaged hereby as an independent 
contractor and shall not be considered an employee, agent, partner, joint venturer or 
representative of County for any purpose whatsoever.  County does not have the right 
of direction or control over the manner in which Contractor delivers services under this 
Agreement and does not exercise any control over the activities of the Contractor, 
except the services must be performed in a manner that is consistent with the terms of 
this Agreement.  County shall have no obligation with respect to Contractor’s debts or 
any other liabilities of Contractor.  Contractor shall be responsible for furnishing all 
equipment necessary for the performance of the services required herein.  In addition: 
 

A. Contractor will be solely responsible for payment of any Federal or State 
taxes required as a result of this Agreement. 
 

B. This Agreement is not intended to entitle Contractor to any benefits 
generally granted to County employees. Without limitation, but by way of illustration, the 
benefits which are not intended to be extended by this Agreement to the Contractor are 
vacation, holiday and sick leave, other leaves with pay, tenure, medical and dental 
coverage, life and disability insurance, overtime, social security, workers' compensation, 
unemployment compensation, or retirement benefits (except insofar as benefits are 
otherwise required by law if the Contractor is presently a member of the Public 
Employees Retirement System). 
 

C. The Contractor is an independent contractor for purposes of the Oregon 
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workers' compensation law (ORS Chapter 656) and is solely liable for any workers' 
compensation coverage under this Agreement.  If the Contractor has the assistance of 
other persons in the performance of the Agreement, the Contractor shall qualify and 
remain qualified for the term of this Agreement as a carrier-insured or self-insured 
employer under ORS 656.407.  If the Contractor performs this Agreement without the 
assistance of any other person, unless otherwise agreed to by the parties, Contractor 
shall apply for and obtain workers' compensation insurance for himself or herself as a 
sole proprietor under ORS 656.128. 
 
10. Statutory Provisions.  Pursuant to the requirements of ORS 279B.220 through 
279B.235 and Article XI, Section 10 of the Oregon Constitution, the following terms and 
conditions are made a part of this Agreement: 
 

A. Contractor shall: 
 

(1) Make payment promptly, as due, to all persons supplying to Contractor 
labor or material for the performance of the work provided for in this Agreement.  

 
(2) Pay all contributions or amounts due the Industrial Accident Fund from the 
Contractor or any subcontractor incurred in the performance of this Agreement.  

 
(3) Not permit any lien or claim to be filed or prosecuted against County on 
account of any labor or material furnished.  

 
(4) Pay to the Department of Revenue all sums withheld from employees 
pursuant to ORS 316.167.  

 
B. Contractor shall promptly, as due, make payment to any person, co-

partnership, association or corporation, furnishing medical, surgical and hospital care 
services or other needed care and attention, incident to sickness and injury, to the 
employees of Contractor, of all sums that Contractor agrees to pay for the services and 
all moneys and sums that Contractor collects or deducts from the wages of employees 
under any law, contract or agreement for the purpose of providing or paying for such 
services.  
 

C. Contractor shall pay Contractor’s employees who work under this 
Agreement at least time and a half for all overtime the employees work in excess of 40 
hours in any one week, except for employees under a personal services public contract 
who excluded under ORS 653.010 to 653.261 or under 29 U.S.C. 201 to 209 from 
receiving overtime.  

D. Contractor shall notify in writing employees who work on this Agreement, 
either at the time of hire or before work begins on this Agreement, or by posting a notice 
in a location frequented by employees, of the number of hours per day and days per 
week that the contractor may require the employees to work.  
 

E. All subject employers working under this Agreement are either employers 
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that will comply with ORS 656.017 or employers that are exempt under ORS 656.126.  
 

F. This Agreement is expressly subject to the debt limitation of Oregon 
counties set forth in Article XI, Section 10 of the Oregon Constitution, and is contingent 
upon funds being appropriated therefor.  Any provisions herein which would conflict with 
law are deemed inoperative to that extent. 
 
11. Non-Discrimination.  Contractor agrees that no person shall, on the grounds of 
race, color, creed, national origin, sex, marital status, handicap or age, suffer 
discrimination in the performance of this Agreement when employed by Contractor.  
Contractor certifies that it has not discriminated and will not discriminate, in violation of 
ORS 279A.110, against any minority, women or emerging small business enterprise 
certified under ORS 200.055, or a business enterprise that is owned or controlled by or 
that employs a disabled veteran, as defined in ORS 408.225 in obtaining any required 
subcontract. 
 
12. Tax Law Compliance Warranty and Covenant.  As required by ORS 279B.045., 
Contractor represents and warrants that Contractor has complied with the tax laws of 
this state and political subdivisions of this state, including but not limited to ORS 
305.620 and ORS chapters 316, 317, and 318.  Contractor shall continue to comply with 
the tax laws of this state and all political subdivisions of this state during the term of the 
public contract.  Contractor’s failure to comply with the tax laws of this state or a political 
subdivision of this state before the Contractor executes this Agreement or during the 
term of this Agreement is a default for which County may terminate this Agreement and 
seek damages and other relief available under the terms of this Agreement or under 
applicable law. 
 
13. Nonassignment; Subcontracts.  Contractor shall not assign, subcontract or 
delegate the responsibility for providing services hereunder to any other person, firm or 
corporation without the express written permission of the County, except as provided in 
Contractor's Proposal. 
 
14. Nonwaiver.  The failure of the County to enforce any provision of this Agreement 
shall not constitute a waiver by the County of that or any other provision of the 
Agreement. 
 
15. Indemnity.  Contractor shall indemnify, defend, save, and hold harmless the 
County, its officers, agents and employees, from any and all claims, suits or actions of 
any nature, including claims of injury to any person or persons or of damage to property, 
caused directly or indirectly by reason any error, omission, negligence, or wrongful act 
by Contractor, its officers, agents and/or employees arising out the performance of this 
agreement.  This indemnity does not apply to claims, suits or actions arising solely out 
of the negligent acts or omissions of the County, its officers, agents or employees. 
 
16. Insurance.  Contractor shall maintain commercial general liability and property 
damage insurance in an amount of not less than $2,000,000 per occurrence to protect 
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County, its officers, agents, and employees.  Contractor shall provide County a 
certificate or certificates of insurance in the amounts described above which names 
County, its officers, agents and employees as additional insureds.  Such certificate or 
certificates shall be accompanied by an additional insured endorsement.  Contractor 
agrees to notify County immediately upon notification to Contractor that any insurance 
coverage required by this paragraph will be canceled, not renewed or modified in any 
material way, or changed to make the coverage no longer meet the minimum 
requirements of this Contract. 
 
17. Termination.  This Agreement may be terminated at any time in whole or in part 
by mutual consent of both parties.  The County may terminate this Agreement, effective 
upon delivery of written notice to Contractor, or at such later date as may be established 
by the County under the following conditions: 
 

A. If Contractor fails to perform the work in a manner satisfactory to County. 
 

B. If any license or certificate required by law or regulation to be held by 
Contractor to provide the services required by this Agreement is for any reason denied, 
revoked, or not renewed. 
 

C. If funding becomes inadequate to allow the work to continue in 
accordance with the project schedule. 
 
 In case of termination, Contractor shall be required to repay to County the 
amount of any funds advanced to Contractor which Contractor has not earned or 
expended through the provision of services in accordance with this Agreement.  
However, Contractor shall be entitled to retain all costs incurred and fees earned by 
Contractor prior to that termination date, and any amounts remaining due shall be paid 
by County not to exceed the maximum amount stated above and decreased by any 
additional costs incurred by County to correct the work performed.   
 

The rights and remedies of the County related to any breach of this Agreement 
by Contractor shall not be exclusive, and are in addition to any other rights and 
remedies provided by law or under this Agreement.  Any termination of this Agreement 
shall be without prejudice to any obligations or liabilities of either party already accrued 
before such termination. 
 
18. Time of the Essence.  The parties agree that time is of the essence in this 
Agreement. 
 
19. Ownership of Documents.  All documents of any nature and/or electronic data 
including, but not limited to, working papers, reports, material necessary to understand 
the documents and/or data, drawings, works of art and photographs, produced, 
prepared and/or compiled by Contractor pursuant to this Agreement are the property of 
County, and it is agreed by the parties that such documents are works made for hire.  
Contractor hereby conveys, transfers, and grants to County all rights of reproduction 
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and the copyright to all such documents. 
 
20. Mediation.  In the event of a dispute between the parties arising out of or relating 
to this Contract, the parties agree to submit such dispute to a mediator agreed to by 
both parties as soon as practicable after the dispute arises, and preferably before 
commencement of litigation of any permitted arbitration.  The parties agree to exercise 
their best efforts in good faith to resolve all disputes in mediation. 
 
21. Choice of Law.  This Agreement shall be governed by the laws of the State of 
Oregon. 
 
22. Venue.  Venue relating to this Agreement shall be in the Circuit Court of the State 
of Oregon for Columbia County, located in St. Helens, Oregon. 
 
23. Attorneys’ Fees.  In the event an action, suit or proceeding, including appeal 
therefrom, is brought for failure to observe any of the terms of this Agreement, each 
party shall be responsible for its own attorneys’ fees, expenses, costs and 
disbursements for said action, suit, proceeding or appeal. 
 
24. Severability.  If any provision of this Agreement is for any reason held invalid or 
unconstitutional by any court of competent jurisdiction, such portion shall be deemed a 
separate, distinct and independent provision and such holdings shall not affect the 
validity of the remaining portions hereof. 
 
25. No Third-Party Rights.  This Agreement is solely for the benefit of the parties to 
this Agreement.  Rights and obligations established under this Agreement are not 
intended to benefit any person or entity not a signatory hereto. 
 
26. This Agreement may be executed in several counterparts (facsimile or otherwise) 
all of which when taken together shall constitute one agreement binding on all Parties, 
notwithstanding that all Parties are not signatories to the same counterpart. Each copy 
of this Agreement so executed shall constitute an original. 
 
27. ENTIRE AGREEMENT.  THIS AGREEMENT (INCLUDING THE 
CONTRACTOR'S PROPOSAL) CONSTITUTES THE ENTIRE AGREEMENT 
BETWEEN THE PARTIES.  NO WAIVER, CONSENT, MODIFICATION OR CHANGE 
OF TERMS OF THIS AGREEMENT SHALL BIND EITHER PARTY UNLESS IN 
WRITING AND SIGNED BY BOTH PARTIES.  SUCH WAIVER, CONSENT, 
MODIFICATION OR CHANGE, IF MADE, SHALL BE EFFECTIVE ONLY IN THE 
SPECIFIC INSTANCE AND FOR THE SPECIFIC PURPOSE GIVEN.  THERE ARE NO 
UNDERSTANDINGS, AGREEMENTS, OR REPRESENTATIONS, ORAL OR 
WRITTEN, NOT SPECIFIED HEREIN REGARDING THIS AGREEMENT.  
CONTRACTOR, BY THE SIGNATURE OF ITS AUTHORIZED REPRESENTATIVE(S) 
BELOW, HEREBY ACKNOWLEDGES THAT IT HAS READ THIS AGREEMENT, 
UNDERSTANDS IT AND AGREES TO BE BOUND BY ITS TERMS AND 
CONDITIONS. 





Tristan Wood January 3rd, 2018 
Columbia County Road Department 

RE: Cost Proposal for the Digital Imaging of Columbia County Roads 

Dear Tristan; 

As per our conversation last week, I have enclosed for your consideration a proposal for the 
digital imaging of the Columbia County road network in 2018. This proposal includes the 
digital imaging on all gravel & paved road as maintained by the Columbia County Road 
Department This proposal is based upon filming approximately 550 center line miles.  

Hopefully the scope of services I have attached in Exhibits #1 and #2 (compensation) 
satisfy your expectations; The digital Imaging inventory can only take place once the 
weather turns a little warmer, usually around early May. All phases of the deliverables shall 
be completed by the upcoming conclusion of summer 2018, (9-30-2018).  

We here at Capitol Asset & Pavement Services Inc. look forward to assisting you on this 
project as you take a very positive step in continuing to monitoring the health of your 
county road network. You will find no firm in the Northwest that has done more county 
digital imaging than what our staff brings to this project, and we look forward to sharing 
our vast experience with you. If you have any questions relating to this document, please 
feel free to contact either Paul Wigowsky, or myself. 

I can be reached at Joel M. Conder @ 503 884-6663, jconder@capitolasset.net.  
Paul Wigowsky will be handling the digital imaging aspect as project manager. He can be 
reached any time as well at 503 551-6891 pwigowsky@capitolasset.net  

Capitol Asset & Pavement Services Inc. thanks you at this time for allowing us to submit 
this proposal and look forward to hearing back from you should the scope of services 
contained in Exhibits #1 and #2 meet with your approval.  

Respectfully submitted, 

Joel M Conder 
Senior Project Manager 
Capitol Asset & Pavement Services Inc. 

PO Box 7840 SALEM, OR 97303 * 503.689-1330 office * 503.689-1440 fax * www.capitolasset.net 

EXHIBIT A

mailto:jconder@capitolasset.net
mailto:pwigowsky@capitolasset.net


Capitol Asset & Pavement Services Inc. 
Scope of Services 

ROADSIDE DIGITAL IMAGING - SERVICE DESCRIPTION 
 

Service Description Cost 

Collect Images 
and Road Data 

Capitol Asset & Pavement Services Inc. shall collect road digital 
images and data.  Two synchronized images shall be captured for 
each data point.  Images shall be captured from a driver’s point of 
view (straight ahead) and right view at approximately 45° angle to 
the right.  Data captured will be synchronized with each Image pair 
and each data point shall include Road number, Road Name, 
Milepost, GPS XYZ coordinates, and cross road (where applicable).  
Quality of GPS coordinates is subject to a clear view of sky, and 
where view is blocked, GPS may be unavailable.  GPS quality in 
good conditions is generally within 1 meter. Data and Images shall 
be captured at a rate specified by County.  Images will be captured 
at 200 image pairs per mile, per direction, or every 21.1 ft.  This 
can be modified to intervals from 10.5 to 105 ft (in 5.28 ft 
increments) at no additional charge to county..  Images and data 
shall be collected in two directions of travel (increasing and 
decreasing).  Images shall be stored in JPEG image format (each 
image is approximately 300kb in size).        
 
This quote is based upon approximately 550 centerline miles of paved & 
gravel roads in Columbia County.  
 

$29,900 

Provide Viewer 
software 

Streetpix Photolog Viewer software shall be unrestricted while used 
for Columbia County business.  County shall have license to install 
and utilize software on an unlimited number of computers, so long 
as those computers are owned by County and used for County 
business.  This includes any department under County jurisdiction.  
County shall not have the right to distribute viewer software to any 
other government or private entity. 

Included  
(no additional 
charge) 

Install Viewer 
software 

Capitol Asset & Pavement Services Inc. shall install photolog 
viewer software onto Columbia County computers. If desired, 
Server-side program and data (including images) shall be installed 
on a Columbia County central network server.  CAPS Inc. shall 
provide Columbia County IT staff with training and instructions to 
install software (client and server) on any additional computers. 

Included  
(no additional 
charge) 

Provide Viewer 
Software 
Training & 
Technical 
Support. 

CAPS Inc shall provide Columbia County staff with training as to 
maintenance and use of Viewer software.  CAPS Inc. shall also 
provide technical support to Columbia County IT staff for the 
purpose of maintaining program installations or troubleshooting 
errors. 

Included 
 
 
 
Additional 



Up to four (4) hours of on-site or remote training included.  Up to forty 
(40) hours of on-site and remote technical support included.   

support 
beyond 40 hrs. 
at $125/hr 

Deliverables CAPS Inc. shall provide data, images, software installation 
executable, and instructions to County on external USB 2.0 hard 
drive. 
 
 

 

                                                                                                  
 
 
 
 

 
 
 

EXHIBIT #2 
 

 
COMPENSATION 

 
Capitol Asset & Pavement Services Inc. shall be compensated at the dollar amount of 
$29,900.00, for work performed as described in Exhibit #1 as “Digital Imaging” on 

approximately 550 centerline miles of roadway within Columbia County. Capitol Asset & 
Pavement Services Inc. shall invoice one (1) lump sum bill upon final satisfactory completion of 

the 550 miles of roadway filming. 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 



DIGITAL PHOTOLOG  
We plan to film each county road in two directions using our roadside digital imaging collection 
vehicle.  This vehicle is equipped with two 2.1 megapixel camcorders which capture images at 
intervals of from 10-100 ft (25 ft. is standard, but actual interval to be chosen by county), a GPS unit 
that will capture coordinate information for each image pair, and Distance Measuring Instrument that 
will capture milepost. 

StreetPix Viewer Information 
• Two images displayed 

for each data point.  
One facing forward, 
other at approximately 
45° to the right (to 
capture right-of-way 
features). 
 

• GPS coordinate 
information captured 
for each data point. 
 

• Novatel submeter GPS 
unit used. 
 

• Milepost from Distance 
Measuring Instrument 
captured for each data 
point 
 

• Map displayed showing current location.  User can click on map and be taken to nearest 
data point. 
 

• Images collected in both directions.  Click flip icon and see images captured in opposite 
direction. 
 

• User-friendly controls.  VCR-like controls to play, reverse, skip images.  Acts like a virtual 
drive down the Road. 
 

• Feature Inventory spreadsheet-like grid – displays asset feature information. 
 

• Viewer can store/display multiple years of data. 
 

• Copy images to clipboard, print image, or export image to file 
 
See more information at http://www.capitolasset.net/RoadsideDigitalImaging.html 

• Software is compatible with current versions of Microsoft Windows (XP, Vista, Windows 7) 
• Client-server application.  Database is Microsoft SQL Server, installed on a network server.  
• Images are in Jpeg format and stored on network server drive.  
• Software on each client machine accesses data and images on server. 

o (Can also be installed in a stand-alone version) 

http://www.capitolasset.net/RoadsideDigitalImaging.html


 
 

Capitol Asset & Pavement Services Inc.  
Metadata Sheet 

             (For StreetPix & Mobile GPS Data Collection) 
 
A major difficulty in the geospatial data community is the lack of information that helps 
prospective users to determine what data exist, the fitness of existing data for planned 
applications, and the conditions for accessing the data. That is why it is imperative for these 
notes to be sent in conjunction with the data you are receiving. In today’s ever changing GPS 
technology forum, many new uses are being applied. One of the more popular methods has been 
the evolution of precise GPS surveying from a relative difficult, expensive and complicated 
technology that could only be used in the so-called “static” mode, to a technique that has 
tremendous flexibility. This technique is called “kinematic” meaning moving receiver mode. 
This “on-the-fly” GPS data collection is a relatively new and semi-complex technology and is 
used by Capitol Asset & Pavement Services Inc. during the data collection part of this 
proposed project. The data that you will be receiving with these notes will be collected in the 
kinematic mode. Though the kinematic mode increases the number and range of GPS 
applications that can be used, please be aware of the real and sometimes perceived constraints on 
the GPS performance and accuracy. It is then sometimes necessary to understand the 
fundamental principles of the GPS hardware, software, processing algorithms and operational 
procedures.  
 
The data that will be contained within the deliverable information will be collected, processed 
and compiled by Capitol Asset & Pavement Services Inc. The data that Capitol Asset & 
Pavement Services Inc. delivers to their clients is believed to be accurate; however, a degree of 
error is inherent in all kinematically collected information. The data will be distributed “as-is” 
without warranties of any kind, either expressed or implied. The risk or liability resulting from 
the use of this data is assumed by the user. Capitol Asset & Pavement Services Inc can charge 
for the service of collecting or supplying this coordinate information to clients, but we in no way 
represent ourselves as professional land surveyors. Capitol Asset & Pavement Services Inc 
makes no warranties of any kind, and disclaims all liability to any persons or agencies. Capitol 
Asset & Pavement Services Inc also does not warrant or guarantee the accuracy or 
completeness of this kinematically gathered information. 
 
 
 
All questions regarding the StreetPix data  should be addressed to the imaging project 
manager: 
 
Paul Wigowsky  
Digital Imaging Project Manager  
Capitol Asset & Pavement Services Inc. 
(503) 551-6891 or paul@capitolasset.net 
 
 

PO Box 7840 SALEM, OR 97303 * 503.689-1330 office * 503.689-1440 fax * www.capitolasset.net 
 

mailto:paul@capitolasset.net


      January 3, 2018 
Mr. Tristan Wood 
Engineering Project Coord. 
Columbia County  
1054 Oregon St 
St. Helens, OR 97051 

RE: Pavement Management Software Program Update & Re-inspection Services 

Dear Tristan; 

As per our phone conversation from this past week regarding pavement management, I have 
enclosed for your consideration a proposal for the pavement re-inspections of the Columbia 
County road network. This is a non-binding cost proposal and is meant for budgeting purposes 
for the task of re-inspections and updating of the entire pavement management system. It is 
also based upon re-inspecting the same mileage I took part in during the last inspection cycle 
over 10 years ago, (390 paved miles). Any new roads that need to be added to the database 
that were paved by the county since our lat inspection cycle, will be added at no charge up to 
5.0 C/L miles (395 miles). 

Hopefully the scope of services I have attached in Exhibits 1, as well as the terms I have 
included within compensation satisfy your expectations; please contact me at your earliest 
convenience so we may schedule your project some time during the 2018 calendar year. 

We here at Capitol Asset & Pavement Services Inc. look forward to assisting you on this project 
as you take a very positive step in continuing to monitoring the health of your county road 
network. You will find no firm in the Northwest that has more experience in county road 
inspections & analysis than what our staff brings to this project, and we look forward to sharing 
our vast experience with you. If you have any questions relating to this document, please feel 
free to contact either Paul or myself.  I will be the person managing the re-inspection project, 
(Joel M. Conder at 503.884-6663 (cell), email at jconder@capitolasset.net).  Paul Wigowsky will 
be handling the software updating and reporting processes, and he can be reached at 503.551-
6891 or at paul@capitolasset.net  

Capitol Asset & Pavement Services Inc. thanks you at this time for allowing us to submit this 
proposal and look forward to hearing back from you should the scope of services contained in 
these following exhibit meet with your approval.  

Sincerely,  
Joel M Conder 
Senior Project Manager – Capitol Asset 

EXHIBIT B
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Services, and Cost (Exhibit #1) - Pavement Ratings 

  

Service & 
Timeframes Description Cost 

Kickoff Meeting & 
Data Gathering 
 
 
 
 
 
 
 
Software Licensing   
 
 
 Migration 

Upon entering into a contract with Capitol Asset & Pavement Services Inc. 
Our Senior Project Manager shall meet with county staff to discuss project 
timelines and notice to proceed. Other agenda items shall include, but are 
not limited to: contact information of county  staff, local rules & 
regulations, press releases (if needed), obtaining any historical road 
information to included in new database;  As-builds, and recent 
maintenance & rehabilitation activity. 
 
Capitol Asset & Pavement Services Inc. shall pay the annual $3,500 cost of 
the MTC Streetsaver online licensing fee in any year were hired to do the 
full 390 miles of inspections.  
 
Capitol Asset & Pavement Services Inc. shall also pay the $500.00 fee for 
migrating the old AOC version to the new 2018, 9.0 online version. The 
AOC version must be secured from AOC by Columbia County and then 
passed onto Capitol Asset for the migration process. 

Included 
 
 
 
 
 
 
 
 
Included 
 
 
 
 
 
Included 

New Segmentation  
of County roads 
not currently in 
Database Network  
 
 

Capitol Asset & Pavement Services Inc. shall physically measure any new 
county-maintained paved roads with an electronic distance measuring 
instrument in order to get accurate segment lengths. Each segment shall 
be measured for width using an engineering wheel. Pavement type, 
functional class, # of lanes, begins & end location and year constructed are 
just a few of the fields that shall be collected. All field data will be recorded 
electronically using a laptop computer and added to the new existing 
Streetsaver database.  

Included 
up to 5 
new miles 
 
 
 
 
 

Linking of GIS 
segments (If not 
currently linked) 

CAPS, Inc will set up the GIS section link within the StreetSaver® Online 
program.  Using the GIS Toolbox Section Link feature, CAPS, Inc will link 
each database section to the road centerline file provided by the County. 
Database section beginning and ending location descriptors will be 
matched to corresponding beginning and ending points in the road 
centerline file.  Once complete, this will allow the creation of various maps 
using the StreetSaver® GIS reporting feature (Road PCI condition, 
Segments needing rehabilitation, maintenance history, etc). During the 
inspection process all gis road links shall be verified.  

$2,500 
(optional 
& paid to 
MTC) 
 
 
 
 



 

Services, and Cost (Exhibit #1) - Pavement Ratings - Continued 

Service & 
Timeframes Description Cost 

Distress Rating of 
approximately 390 
miles of county 
maintained paved 
roads. 
 

A 2-person crew, led by our Senior Inspection Crew Leader, will inspect all 
roads that are to be included in the study that currently reside within the 
county’s Streetsaver database. This is done by windshield drive-by, and 
then turning around and inspecting the most representative area of the 
segment. A minimum of 10% of each section will be inspected. This 
inspection process is all gathered electronically with our own data 
collection software program that has built-in error protection to help 
assure accurate data collection. This portion of the project shall take 
approximately 3-5 weeks to complete 
 

 $24,960 
 
(Approx. 
$64.00 
per C/L 
mile) 

Further Populating 
of Database -
Uploading of 
Distress Data – 
Calculations  
 

Capitol Asset & Pavement Services Inc. shall take all collected field data 
and import into current Streetsaver pavement management database. All 
pertinent road data (M&R) collected from the county shall also be input 
into database. A pavement condition index (PCI) shall be calculated based 
upon the new distress rating data.  

 Included 

Software Training 
for County Staff (if 
requested) 
  
 

Upon successful completion and delivery of the “final” Budget Options 
Report, Capitol Asset & Pavement Services Inc. shall train staff in proper 
use of the pavement management software system. This will be done by 
conducting a 3-4 hour on-site training class at the county’s location of 
choosing within Columbia County. 

Included 

Future Pavement 
Inspections.  
 
 
On-going 
 

2020 Re-inspections of all Arterials, ½ of all Collectors, and 1/2 of Locals 
 
 
2022 Re-inspections of all Arterials, ½ of all Collectors, and 1/2 of Locals 
 

$13,900 
 
 
$14,900 
 
 
 
(optional) 

  
 
 

 

 



Services, and Cost (Exhibit #1) - Pavement Ratings - Continued 

Service & 
Timeframes Description Cost 

Custom Reporting 
and Maintenance 
& Rehabilitation 
Recommendations 
(M & R) 

Based upon the MTC Streetsaver software and the Columbia County 
strategies, Capitol Asset & Pavement Services Inc. will produce 
customized budget options reports. Columbia County shall receive 
various reports showing cost-effectiveness of current or future various 
Maintenance & Rehabilitation strategies. Capitol Asset & Pavement 
Services Inc shall run multiple budget scenarios using actual as well as 
suggested dollar amounts. The county will be able to look at the impacts 
of a reduced or increased road maintenance funding and make more 
informed decisions as to the direction the county would like to take. 

Included 

Deliverables 
 

Capitol Asset & Pavement Services Inc. will deliver all the above-
mentioned services for one (1) lump sum price of… 
 
With the GIS option…. 
 

$24,960 
 
 
$27,460 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



FEE SCHEDULE 
 

HOURLY BILLABLE RATES STRUCTURE 
JANUARY 1, 2018 THRU DECEMBER 31, 2018 

(For services requested beyond deliverables within the aforementioned lump sums) 
 

Position Description   Hourly Rate 

President $135.00/hr 

Vice-President  $125.00/hr 

Senior Project Manager  $125.00/hr 

Senior Programmer  $115.00/hr 

Management Analyst  $95.00/hr 

Engineering Tech. $85.00/hr 

Data Collection Coordinator $75.00/hr 

Accounts Payable Clerk $60.00/hr  

 

Travel Charge per mile $ 0.53.5/mile 

 

 

 

Not to Exceed Clause - 

The total price of this quote for 2018 is ($24,960.00) and is based entirely on an estimate and may not be 
exceeded without the written authorization from a Columbia County representative, or by change order to 
this proposal. CAPS Inc. will be obligated only to a total price based on actual quantity accepted and 
charged at the fixed prices ($24,960) for PMP services as set forth above or to be agreed upon.  

If the GIS option is requested, then the total price of the project for 2018 may increase to $27,460.00 

If the four year contract option is approved then the total price of the contract may increase to as much as 
($56,260).with annual billing amounts not to exceed: 

2018 - $27,460   2020 - $13,900  2022 - $14,900 
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